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UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 28

In the Matter of: 

SHAMROCK FOODS COMPANY 

and

BAKERY, CONFECTIONERY, 
TOBACCO WORKERS' AND GRAIN 
MILLERS INTERNATIONAL UNION, 
LOCAL UNION NO. 232,
AFL-CIO-CLC

Case Nos. 28-CA-167910 
          28-CA-169970 

The above-entitled matter came on for hearing, pursuant to 

notice, before AMITA BAMEAN TRACY, Administrative Law Judge, at

the National Labor Relations Board, Region 28, 2600 N. Central 

Avenue, Suite 1400, Phoenix, Arizona 85004, on Thursday, May 

26, 2016, at 9:06 a.m.
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I N D E X 

WITNESS DIRECT CROSS REDIRECT RECROSS VOIR DIRE

Brian Nicklin 433    493   

Michael Meraz 498    565        623      642 

Matt Sheffer 649     
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E X H I B I T S 

   
EXHIBIT IDENTIFIED IN EVIDENCE 

General Counsel: 

GC-20(a) 550 551 

  GC-20(b) 550 552 

GC-21(a) 638 638 

  GC-21(b) 638 

Respondent:

R-14 494 496 

R-15 571 574 
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P R O C E E D I N G S 1

JUDGE TRACY:  Let's go ahead and go on the record. 2

Okay.  If you could go ahead and raise your right hand 3

please.4

Whereupon,5

BRIAN NICKLIN 6

having been duly sworn, was called as a witness herein and was 7

examined and testified as follows: 8

JUDGE TRACY:  Okay.  Have a seat and state your name and 9

business title for the record. 10

THE WITNESS:  My name is Brian Nicklin.  My business title 11

is inbound manager. 12

DIRECT EXAMINATION 13

Q BY MS. DEMIROK:  Okay.  Thank you, Mr. Nicklin.  So I'm an 14

attorney for the federal government, and I'm just going to be 15

asking you some questions today.  Have you reviewed any 16

documents in preparation of your testimony? 17

A I'm sorry? 18

Q Have you reviewed any documents in preparation for your 19

testimony today? 20

A No. 21

Q Okay.  And have you spoken with anyone in preparation of 22

your testimony today? 23

A I've spoken with my attorneys. 24

Q Okay.  And anyone else? 25

JA 2192
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A No. 1

Q And so you're currently employed, right? 2

A Yes. 3

Q Okay.  And where do you work? 4

A Shamrock Foods Company. 5

Q Okay.  And could you tell us again, what is your title? 6

A Inbound manager. 7

Q And how long have you been in that position? 8

A This position since 2010 I believe. 9

Q And what did you do before that? 10

A I was the inventory supervisor. 11

Q Okay.  And how long were you in that position? 12

A The inventory supervisor? 13

Q Yes. 14

A Like two years. 15

Q And since that time, have you always been working at the 16

Phoenix warehouse? 17

A Yes. 18

Q Okay. 19

A No, that -- that probably doesn't apply.  I did six -- 20

about five months over in Albuquerque back and forth.  That was 21

when I was in inventory. 22

Q Okay. 23

A So there was a five-month period in there where I was 24

going back and forth to Albuquerque and I wasn't involved in 25

JA 2193
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the inventory process here. 1

Q Did you move straight from inventory to the inbound 2

manager or were you an inbound supervisor first? 3

A I was inbound supervisor prior to inventory control. 4

Q Okay.  And for how long have you worked for the company? 5

A I'm in 29 years, six months right now. 6

Q Okay.  And so just so we can get an idea where you are in 7

the chain of command right now, who is it that you report to? 8

A I report to Ivan Vaivao. 9

Q Okay.  And do you know who he reports to? 10

A Right now Tim O'Meara. 11

Q And what about Tim O'Meara, who does he report to? 12

A I believe it's Mark Engdahl. 13

Q Okay.  And do you know what our -- sorry, Mark Engdahl 14

does for the company? 15

A He oversees all the warehouses I guess you would say. 16

Q Okay.  And does he have an office at the Phoenix 17

warehouse?18

A Yes. 19

Q Okay. 20

MS. DEMIROK:  Your Honor -- 21

Q BY MS. DEMIROK:  Well, could you just describe for us what 22

your duties are in your position right now? 23

A I oversee all the inbound trucks, freight if you will, 24

that comes into the building, which is we -- we have roughly 25

JA 2194
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110 trucks a day that come in.  And I oversee that process of 1

the trucks coming in, being unloaded, and then all the product 2

being put away. 3

Q Okay.  And how many employees are you over? 4

A Fifty-three I believe. 5

Q Okay.  And does that include forklift operators? 6

A Yes. 7

Q Okay. 8

MS. DEMIROK:  And Your Honor, at this time I'm requesting 9

to continue my questioning where appropriate under Rule 611(c) 10

of the Federal Rules of Evidence. 11

JUDGE TRACY:  Go ahead. 12

MS. DEMIROK:  Okay. 13

Q BY MS. DEMIROK:  So, Mr. Nicklin, are you familiar -- 14

well, you know that there has been a Union campaign going on, 15

right?16

A I don't know what you mean by campaign.  I know there's 17

guys that -- there's a few guys in the group that feel they 18

need a Union to represent them. 19

Q Okay. 20

A I don't know if that constitutes a campaign. 21

Q And when you say in the group, do you mean the forklift 22

operator group or what group? 23

A Yeah.  I would say it's mostly in the forklift group. 24

Q Okay.  And you're aware that the company is under an 25

JA 2195
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injunctive order right now; is that right? 1

A I am not aware of that.  I don't know what an injunctive 2

order is. 3

Q Okay.  Do you -- you work in the warehouse, right? 4

A Yes. 5

Q You walk around the warehouse? 6

A Yes, a lot. 7

Q A lot.  And you guys have bulletin -- 8

A Two point two miles yesterday. 9

Q Two point two miles?  Okay.  So you're out on the floor 10

quite a bit? 11

A Yes. 12

Q And you have like bulletin boards or -- 13

A Yes. 14

Q Okay.  And -- 15

JUDGE TRACY:  So here's -- I've got to intervene again.16

I'm sorry.  Not again for you but it seems like every witness 17

does this.  So make sure that you wait for the attorneys, 18

either set of attorneys, to finish asking their question -- 19

THE WITNESS:  Okay. 20

JUDGE TRACY:  -- before you answer it because, one, you 21

may not be answering the question that you think that they're 22

asking you, and two, afterwards, this whole thing gets recorded 23

and then a transcript.  And so then what happens is that it 24

gets cut off, and then the person reading it, like myself, it 25

JA 2196
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doesn't make sense. 1

THE WITNESS:  Okay. 2

JUDGE TRACY:  Right now it does, but reading it doesn't 3

make sense what happened.  Okay.  So let's just -- if you could 4

just repeat your last question if you recall it so then he can 5

answer it. 6

MS. DEMIROK:  Okay. 7

Q BY MS. DEMIROK:  I think I was at -- so there are like 8

bulletin boards around the warehouse; is that right? 9

A Correct. 10

Q You've seen those before, right? 11

A Yes. 12

Q Okay.  And the company posts things on those for 13

employees; is that right? 14

A Yes. 15

Q Okay.  And in February, the -- there was a posting that 16

had to be posted there, right? 17

A There is a posting on there, yes.  I don't know that it 18

had to be. 19

Q A posting.  But do you know what posting I'm referring to? 20

A If you're talking about where it describes what happened 21

in the courts, then yes. 22

Q Okay.  And what's your understanding of what that posting 23

is?24

MS. INESTA:  Your Honor, I'm just going to object to the 25
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extent that -- just to remind the witness to the extent that 1

anything he learned or any conversations he had with counsel in 2

terms of this topic in general. 3

JUDGE TRACY:  All right.  So, Mr. Nicklin, so when    4

you're -- 5

THE WITNESS:  I'm sorry. 6

JUDGE TRACY:  It's okay.  I'm trying to figure out how to 7

say this.  In response to the questions that the General 8

Counsel has for you, if there is advice or conversations of how 9

you've learned some information and it's through the Shamrock's 10

attorneys, then you are not to disclose what you learned or 11

that conversation with the attorneys.  So this question right 12

now is about what did you -- 13

MS. DEMIROK:  What was your understanding of -- 14

JUDGE TRACY:  -- what was your understanding.  So if there 15

is anything that the attorneys told you, well, you're not to 16

disclose that.  But if there was something independent of that 17

other than the attorneys, then that's how you are to respond.18

So basically, do not disclose the attorney-client privilege.19

You -- because you are a supervisor or an agent or a client, 20

and so those conversations are protected and you don't have to 21

disclose the contents of those conversations. 22

THE WITNESS:  I think I understand. 23

JUDGE TRACY:  Okay. 24

THE WITNESS:  I'll try my best. 25

JA 2198
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Q BY MS. DEMIROK:  Okay.  So you testified that you've seen 1

those postings, the one about the courts -- what was happening 2

in the courts, right? 3

A Yes. 4

Q Okay.  And so what was your understanding of what those -- 5

what that meant? 6

A That Shamrock went to court and that was the result of the 7

-- what happened at the end, that they were required to post 8

it.9

Q Okay.  Did you ever read that posting? 10

A Yes. 11

Q Uh-huh. 12

Q Okay.  And did -- 13

JUDGE TRACY:  And also, I need you to say, I'm sorry, yes 14

or no. 15

THE WITNESS:  Yes. 16

JUDGE TRACY:  Thank you. 17

THE WITNESS:  Not 100 percent, I started reading it and -- 18

I've looked at it a couple times.  I've never read it end to 19

end, but I have read pieces of it I guess you would say. 20

Q BY MS. DEMIROK:  Okay.  Did you learn from that posting 21

that the company was required to reinstate an employee? 22

A I don't know if it was on that paper or not.  So I -- it's 23

-- I think it's eight or ten pages, and I -- like I said, I 24

didn't read the whole thing. 25

JA 2199
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Q Okay.  So you used to be an inventory supervisor, right? 1

A I used to be, yes. 2

Q Okay.  And that was back in about 2010; is that right? 3

A Yeah.  I think it was like '08 to '10 -- 4

Q Okay. 5

A -- something like that. 6

Q And in your position right now, do you ever have any 7

communications or interactions with the inventory control 8

group?9

A There's casual conversation.  There's emails. 10

Q Okay.  Inventory control, you work in the inbound side, 11

right?12

A Yes. 13

Q Okay.  And when there's product missing in the warehouse, 14

inventory control has to go look for it, right? 15

A Correct. 16

Q Okay.  And so do you ever have interactions with inventory 17

control when they're looking for product in your area of the 18

warehouse?19

A No.  That normally happens at -- excuse me, that happens 20

at -- for the shipping side.  When they can't find something, 21

the shipping people work through inventory control to locate 22

it.  They're trying to ship it. 23

Q Okay. 24

A So they -- they don't call me.  They go to -- straight to 25

JA 2200
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inventory.1

Q Okay.  Do you know if the procedures have changed for 2

inventory control since you worked there? 3

MS. INESTA:  Your Honor, I object. 4

THE WITNESS:  I do not know. 5

JUDGE TRACY:  Okay. 6

THE WITNESS:  Sorry. 7

JUDGE TRACY:  It's okay. 8

Q BY MS. DEMIROK:  Okay.  When you worked in inventory 9

control, were there ever written policies or procedures on what 10

to -- how to go about finding missing product? 11

MS. INESTA:  I object. 12

THE WITNESS:  I believe -- 13

MS. INESTA:  Your Honor, I'm just going to object on the 14

grounds of relevance.  He already has said that he doesn't know 15

what changes have taken place in inventory control.  It's -- my 16

only -- my concern is that it's 15 years ago.  I mean, it just 17

isn't that -- if it were closer in time it'd be -- 18

MS. DEMIROK:  Well, it's five years ago, Your Honor. 19

MS. INESTA:  Oh, I'm sorry.  You're right.  It's five or 20

six years ago. 21

JUDGE TRACY:  Okay.  So -- 22

MS. INESTA:  But -- 23

JUDGE TRACY:  -- so I understand what you're saying. 24

MS. INESTA:  Yeah. 25

JA 2201
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JUDGE TRACY:  So -- 1

MS. INESTA:  And then it like kind of just lacks 2

foundation in terms of whether he would know.  I mean, 3

especially when it comes to questions about like what's 4

written, what's not written, things of that nature just -- 5

MS. DEMIROK:  Well, Your Honor, I didn't draw -- 6

MS. INESTA:  -- I think there's some foundation. 7

MS. DEMIROK:  -- if I may, I didn't draw a connection 8

between then and now.  I haven't even gone there.  My question 9

was just simply if there were written procedures when he worked 10

there.11

MS. INESTA:  Then I object on relevance grounds. 12

JUDGE TRACY:  Well, I'm going to overrule the objection 13

noting that what -- are you laying the background here for what 14

was happening before -- 15

MS. DEMIROK:  Well -- 16

JUDGE TRACY:  -- I suppose? 17

MS. DEMIROK:  -- Your Honor, there is a subpoena issue, 18

and I don't know how else to kind of go about it.  So I'm just 19

trying to see if at any point in time there were written 20

procedures because that is something that we've asked for and 21

was not received.  So if I have to, maybe we'll have to call a 22

custodian of records to do that or I can go back and do another 23

check, but that -- those do seem relevant as far as if there 24

are written procedures today. 25
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JUDGE TRACY:  So like I said, I overrule the objection and 1

just noting, though, that this -- his testimony is coming from 2

the time of 2008 to 2010. 3

MS. DEMIROK:  Yes, Your Honor. 4

Q BY MS. DEMIROK:  So when you were a inventory supervisor, 5

were there written procedures on how to go about finding 6

missing product? 7

A Yes. 8

Q Okay.  And were those in some type of manual? 9

A I believe so. 10

Q Okay.  And where -- at that time, where were those kept? 11

A I don't remember where they were kept if they were in a 12

binder or something.  I only worked days.  There was other guys 13

that work nights when they do all this research.  I ran the day 14

side.15

Q Okay.  So on January 24th, there was a change in that all 16

the forklift -- the forklift operators were separated into 17

either inbound or outbound; is that right? 18

A Yes. 19

Q Okay.  So now the inbound forklift operators, they report 20

to you, right? 21

A Yes. 22

Q Okay.  And prior to that, did all of the fork -- who did 23

the forklift operators report to? 24

A Which group? 25

JA 2203

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 23 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

445

Q Well, prior to January 24th, weren't they -- didn't they 1

do both, inbound and outbound? 2

A Yes. 3

Q Okay.  So who did they report to? 4

A They were under me. 5

Q Okay.  And even -- so at that time, prior to January 24th, 6

there was a designated break time for everybody, right? 7

A Yeah.  There's always been designated break time. 8

Q Okay.  So that's not something that changed once the 9

forklifters changed to either inbound or outbound, right? 10

A No.  No.  The break times have always been there even when 11

they were -- the forklifters were combined inbound and12

outbound -- 13

Q Okay. 14

A -- or separated as they are now. 15

Q So but when this change occurred on January 24th, the 16

change was just that they wouldn't be dividing up their work; 17

is that right? 18

A It was done primarily to control the productivity and the 19

-- for the service to our -- to the forklifters' customers, 20

which was the pickers.  They were struggling with meeting the 21

time constraints of getting replens and putaways done in a 22

timely manner. 23

Q Okay.  And is the -- so now it's just the outbound 24

forklift operators that primarily will service the pickers; is 25
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that right? 1

A Yes. 2

Q Okay. 3

A Primarily. 4

Q Now, when this change occurred on January 24th, did you 5

hold any meetings with the employees about that change? 6

A There were several meetings leading up to it, the fact 7

that -- that we were having schedule changes.  We started the 8

bidding process probably in around first of January. 9

Q Okay. 10

A I believe it was around January -- the first week of 11

January.  I don't know the exact date. 12

Q So they knew it was coming? 13

A Uh-huh. 14

JUDGE TRACY:  Can you say yes or no please? 15

THE WITNESS:  Yes. 16

Q BY MS. DEMIROK:  Okay.  And now, the supervisors who work 17

under you, is Richard Gomez one of them? 18

A Yes. 19

Q Okay.  And David Garcia, is he another? 20

A Yes. 21

Q Okay.  And Johnny Banda, is he another one? 22

A Yes. 23

Q Now, did they hold any meetings without you there with 24

employees that you know of regarding this change? 25
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A Regarding the change in schedules? 1

Q Yes. 2

A It's possible. 3

Q Okay.  Did you -- 4

A They -- 5

Q -- instruct them to hold any meetings? 6

A No. 7

Q Okay.  Do they regularly have meetings with their groups? 8

A Yes. 9

Q Okay.  And is that on a daily basis or how often does that 10

happen?11

MS. INESTA:  Objection to the -- 12

THE WITNESS:  Could be -- 13

MS. INESTA:  -- I'm going to object to the extent it calls 14

for speculation.  He just testified they -- when she asked if 15

he -- if they had held any meetings and he said it's possible 16

but he didn't know.  So for her to ask how often do these -- do 17

they hold meetings without you, I just want to object on the 18

grounds that it calls for -- to the extent it calls for 19

speculation.20

JUDGE TRACY:  So I'll sustain the objection.  Just qualify 21

the question please. 22

MS. DEMIROK:  Okay. 23

Q BY MS. DEMIROK:  Mr. Nicklin, do you expect your 24

supervisors who work below you, do you expect them to have 25
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meetings at any certain frequency with their -- with the 1

employees who work under them? 2

A They're expected but not required. 3

Q Okay.  And what are your expectations regarding that? 4

A When they have meetings or if they have meetings? 5

Q If they have meetings and then the next question would be 6

the frequency of those meetings. 7

A What's my expectation of it? 8

Q Yes. 9

A That they meet with them. 10

Q And how often? 11

A That -- that's entirely up to them. 12

Q Okay.  So would it meet your expectations if they met with 13

them like once a year? 14

A No. 15

Q Okay.  Now, are you aware of -- did you instruct Mr. Banda 16

to meet with employees about this change? 17

A The January 24th change? 18

Q Yes. 19

A No. 20

Q Okay.  Did you instruct him to meet with employees 21

regarding break times? 22

A No. 23

Q Okay. 24

A Breaks have always been posted.  There was really no 25
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reason to meet about it. 1

Q Okay. 2

A Nothing really changed, so there wasn't a need to have a 3

meeting for a change that wasn't there. 4

Q Right.  Okay.  So you said you walk around the warehouse 5

pretty often, right? 6

A Yes. 7

Q Okay.  You ever see any Union fliers in the warehouse? 8

A No. 9

Q Not one? 10

A I don't know what you mean by Union flier, something with 11

a logo on it? 12

Q Something that mentions the Union or employees wanting to 13

get a Union or -- 14

A In the warehouse, no. 15

Q In the break rooms? 16

A Yes. 17

Q Okay.  And these fliers, they come on -- in different 18

colors, right? 19

A Yeah. 20

Q Okay.  Blue ones, have you seen those? 21

A I believe so, yes. 22

Q The green one, did you see that one? 23

A I -- there's been several colors. 24

Q Okay.  What about like an orangish-colored one, did you 25
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see that one? 1

A I don't remember if there was an orange.  I mean, there 2

was lots of colors. 3

Q Lots of colors?  Okay.  What about bright red, did you see 4

that one? 5

A No. 6

Q That one you didn't see? 7

A I -- like I said, there was lots of colors.  I could have 8

seen it.  I just don't recall seeing a red one or orange one.9

There have been numerous colors. 10

Q Okay.  So you know the process of the receiving area 11

pretty well, right? 12

A Yes. 13

Q Okay.  And so when a product comes from the truck, it goes 14

to a receiver, right? 15

A Yes, eventually. 16

Q Eventually?  Okay. 17

A There's a lot of steps. 18

Q So it's got to make it off the truck first before it gets 19

to the receiver, right? 20

A Yeah.  It's taken off a truck by a third party. 21

Q Okay.  Well, let's walk through that process starting with 22

when it gets to the receiver.  Where is the -- where do the 23

receivers work in the warehouse?  Is it at the -- 24

A They have -- oh, I'm sorry.  I didn't let you finish. 25
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Q It's all right.  Is it at the receiving dock? 1

A They have workstations throughout the receiving docks. 2

Q Okay.  So product gets to the receiver and then what 3

happens?4

A The receiver has a bill of ladings, which tells him what 5

is supposedly being brought.  He then has a PO with receiving 6

labels that he basically reconciles.  Once he's done with his 7

reconciliation and the lumpers (phonetic) are done stacking it 8

to the warehouse configuration, they go out it, count it and 9

tag it, and that's when they're done with it. 10

Q Okay.  And when they're done with it, where does the 11

product go? 12

A It's then picked up by forklifters and put away into 13

reserve locations. 14

Q Okay.  And is that also what they refer to as overstock? 15

A Yes. 16

Q Okay.  And by that -- by the forklifter putting it into 17

the reserve slot, is that what you -- is that part of the 18

putaway procedure? 19

A Yes. 20

Q Okay.  And so once the product is in the reserve slot, 21

then what happens with the product?  What's the next step? 22

A The system takes over because we're an automated facility.  23

Once an LPN, a pallet of product which has an LPN associated 24

with it, goes to a pick slot, once all those cases are picked, 25
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let's say there's 30 cases on that pallet -- 1

Q Wait.  I just want to hold up for a little bit because 2

you're talking about pick slots and we were talking about 3

reserve slot. 4

A Okay. 5

Q So I want to just like break it down a little bit slower 6

through the process.  So we're at the reserve slot, and that -- 7

is that when the automated system kicks in? 8

A Yes. 9

Q Okay.  And so then what is the next step?  Like who is the 10

next person to touch that product? 11

A Whichever forklifter gets the task on their screen. 12

Q Okay.  And that would be an outbound forklifter, right? 13

A Correct. 14

Q Okay.  And -- 15

A Or could be a forklifter who's logged -- it could be an 16

inbound guy -- 17

Q Yeah. 18

A -- if he's logged in under the task group for replen.  It 19

could be an inbound guy. 20

Q Okay.  Could be an inbound guy if they're doing outbound 21

work for that day; is that right? 22

A Yes. 23

Q Okay.  Because even though there's this division, 24

sometimes they have to help out, right? 25
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A Yes. 1

Q Okay.  Now, but if a forklifter is putting a product into 2

a reserve slot, that's part of the putaway procedures, right? 3

A Correct. 4

Q Okay.  And -- 5

A Yes. 6

Q -- putaway procedures, those -- that relates to inbound 7

work, right? 8

A Correct. 9

Q Okay. 10

A Yes. 11

Q And so let's go back.  We've got the product in the 12

reserve slot, and the automated system kicks in.  And then the 13

next person to touch it would be a forklift operator who would 14

be doing outbound work; is that right? 15

A Replenishment, yes. 16

Q Okay.  And then I know there are two avenues here where 17

that product can go, but let's talk about when it would go to a 18

pick slot.  So the forklifter takes the product, and then what 19

happens?20

A For the replen? 21

Q For the replen. 22

A He gets a task on his screen that says go to this location 23

and take this LPN and retrieve it and take it to this location. 24

Q Okay.  And that location would be a -- 25
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A Pick slot. 1

Q -- generally a pick slot? 2

A Pick slot -- 3

Q Okay. 4

A -- generally.  Could be a bulk pick where it would go to a 5

staging zone. 6

Q Okay.  And the staging zone -- and that is -- is that 7

where it kind of bypasses the order selector, goes right over 8

to the dock? 9

A Yes, because it's ordered in pallet quantity. 10

Q Okay.  And so what would be the procedure, let's say the 11

forklift operator who's doing outbound work, they're going to 12

the reserve slot to find the product.  It's not there.  What do 13

they do? 14

A They typically call inventory control and say I've been 15

requested to get this pallet, it's not there.  Most -- most 16

almost all the forklifters have radios, so they just call 17

inventory, inventory, I've got LPN X coming from this location, 18

it's not there. 19

Q Okay.  And do you know what inventory control is expected 20

to do at that time? 21

A Their job is to research it and I -- see if they can find 22

it.23

Q Okay.  And throughout those process, are you ever involved 24

at that time? 25
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A No. 1

Q Okay.  What about the inbound supervisors -- 2

A No. 3

Q -- do they get involved at that time? 4

A It's typically inventory control. 5

Q Okay. 6

JUDGE TRACY:  And what is LPN? 7

THE WITNESS:  License plate number.  It's how we identify 8

a pallet. 9

JUDGE TRACY:  Okay.  And that's just the number -- 10

THE WITNESS:  It's a -- 11

JUDGE TRACY:  -- of that sticker? 12

THE WITNESS:  -- well, it's an -- the LPN stands for 13

license plate number.  On that license plate number there is a 14

myriad of information on what that pallet contains. 15

JUDGE TRACY:  Including where it should be located? 16

THE WITNESS:  No. 17

JUDGE TRACY:  Oh, no. 18

THE WITNESS:  That's all -- 19

JUDGE TRACY:  That's something -- 20

THE WITNESS:  -- that's all done when you scan it. 21

JUDGE TRACY:  Okay. 22

Q BY MS. DEMIROK:  So well, let's talk about that.  So when 23

a -- when an inbound forklifter, when they're going to put away 24

the product after getting it from receiving, they don't have a 25
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-- there's not a specific spot where they have to put it, 1

right?2

A It doesn't direct them to a specific location, no. 3

Q But they -- it could be a certain area of the warehouse 4

but not a specific slot, right? 5

A Yes.  They all go to a certain area based on temperature 6

requirements.7

Q Okay.  But when they do put away the product, they have to 8

scan the product, right? 9

A Uh-huh. 10

Q And they have to scan the location; is that right? 11

A Uh-huh. 12

Q Okay. 13

A And then the level. 14

Q And then the level.  Okay.  And is that what you would 15

refer to as the putaway procedures? 16

A Yes. 17

Q Or part of the putaway procedures? 18

A Yes. 19

Q Okay.  And so are you familiar with the incident with 20

Michael Meraz and his missing pallet? 21

A I'm not really familiar with it 100 percent. 22

Q Okay.  Not 100 percent but have you heard it -- about it 23

at all? 24

A Uh-huh.  Yes. 25
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Q Okay.  What did you hear about it? 1

A I heard that he was -- he put a pallet away and didn't 2

record it correctly, so he was going to get written up for 3

forklift procedures -- 4

Q Okay. 5

A -- improper forklift procedures. 6

Q And did Brian Santamaria ever ask you for information 7

about that incident? 8

A I do not know a Brian Santamaria. 9

Q Oh, I'm sorry, Daniel Santamaria.  Did he ever -- 10

A Did he ever ask me for information? 11

Q Yeah, regarding that incident. 12

A I don't recall what he asked for.  There may have been 13

conversation there, but I don't recall if he specifically asked 14

me for something. 15

Q Okay.  Did you ever look at the reports that you get as 16

far as like where products are placed regarding this incident? 17

A Yes. 18

Q Okay.  Why were you doing that? 19

A Why was I looking at the report? 20

Q Yeah. 21

A Because there was a misplaced LPN and Ivan had requested 22

that we find out how it got misplaced.  And we looked into it, 23

and the last person to touch it was Michael Meraz. 24

Q Okay. 25
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A And by looking at the -- the only reason I know that is 1

because of the missing LPN.  You go under Golden.  You do a 2

search on it.  It shows you who touched it last. 3

Q Okay.  And the way that it shows who touched it last, 4

that's based on the scanning devices that the forklifters use? 5

A Yes. 6

Q Okay.  And those scanners, they transmit a signal to the 7

central computer system; is that right? 8

A Yes, RF, radio frequency. 9

Q Okay.  Now, when Mr. Meraz was going to be written up, did 10

you have any involvement in getting the CPDR? 11

A No.  I didn't order it. 12

Q Okay.  But have you authorized CPDRs in the past? 13

A Yes. 14

Q Okay.  So you're familiar with that form, right? 15

A Yeah. 16

Q And you're familiar with the process of getting a CPDR 17

issued?18

A Yes. 19

Q Okay.  And those forms, they typically have like the name 20

of the employee, right -- 21

A Yes. 22

Q -- up at the top?  And then it's got the date that the 23

CPDR was issued, right? 24

A Yes. 25
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Q Okay.  And then it's also got the department.  Usually it 1

says warehouse, right? 2

A Yes. 3

Q Okay.  And it will also have like the name of the 4

supervisor who's involved; is that right? 5

A It depends.  The ones that come to me have that -- because 6

they're under my umbrella -- 7

Q Uh-huh. 8

A -- in reporting structure, the majority of them have my 9

name on them. 10

Q Oh, okay.  So they'll just have your name on it even if 11

you weren't involved in getting it? 12

A Even if I'm not in -- involved in it. 13

Q Okay.  Okay.  So you're familiar with Mr. Phipps, right? 14

A Yes.  He reports to me. 15

Q Okay.  And on February 11th, you approached him in the 16

warehouse; is that right? 17

A I believe it was February 11th -- 18

Q Okay. 19

A -- somewhere in there. 20

Q And you noticed he wasn't on break when he was supposed 21

to; is that right? 22

A Yes. 23

Q Okay.  And he told you why he wasn't on break, right? 24

A Yes. 25
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Q He said he was going to shift his break to talk with 1

associates about the Union; is that right? 2

A Yeah, I believe so.  I mean, I wrote a statement on it.  I 3

don't remember the exact wording but it was something to that 4

effect.  Yes. 5

Q Okay.  And I believe Richard Gomez was with you at that 6

time?7

A Yeah. 8

Q And after you spoke with Mr. Phipps, that's when you went 9

to speak with Ivan Vaivao; is that right? 10

A Yes. 11

Q Okay.  And Mr. Gomez came with you at that time? 12

A I don't remember if Rich came upstairs or not. 13

Q Okay.  And did you go to Ivan's office or Tim's office? 14

A Ivan's. 15

Q Ivan's.  And was Tim there? 16

A I'm sorry. 17

Q Was Tim O'Meara there? 18

A No. 19

Q Okay.  And what did you tell Ivan? 20

A I told him the conversation I had with -- with Steve and 21

-- and basically just wondered if he was allowed to do it based 22

on his statement, Steve's statement. 23

Q Okay.  And what did Ivan say? 24

A He said he didn't know for sure, that we would have to 25
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contact some -- some people and find out. 1

Q Okay.  And when you say Steve's statement, what are you 2

referring to? 3

A I'm referring to the conversation that -- that I had with 4

him and when I had asked him why he was not at break, and then 5

he said that he takes breaks when he wants to so that he can 6

talk to the guys about the Union.  And I reminded him that 7

break times were posted and that we need to be taking them when 8

they're posted.  And he said to me with all due respect, Mr. 9

Nicklin, you're not allowed to change the rules when there's a 10

Union campaign going on, and if you don't believe me, you can 11

check with your attorneys.  And I told him I would do that. 12

Q Okay.  So then you went to speak with Ivan.  And it sounds 13

like Ivan said he was going to look into it; is that right? 14

A Yes. 15

Q Okay.  And so then what did you do at that point? 16

A Just in the office with Ivan. 17

Q Okay.  What did you do to look into it? 18

A I'm sorry? 19

Q Did he -- what did Ivan do then?  Did he contact anybody? 20

A I believe he made a phone call. 21

Q Okay. 22

MS. INESTA:  Your Honor, I'm going to again object, just 23

cautionary to the extent that -- again to the extent that it -- 24

anything that he learned or overheard would invade the 25
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attorney-client privilege. 1

JUDGE TRACY:  So, you know, Mr. Nicklin, same 2

instructions, if there were attorneys involved that at any 3

point of this part of the testimony or the questioning. 4

THE WITNESS:  There were. 5

JUDGE TRACY:  Okay.  So you -- 6

THE WITNESS:  I just didn't know at what point we led up 7

to it when I stopped talking.  Once he made -- once Ivan made 8

the phone call, that's when they -- that's when they're -- the 9

attorneys would have been involved. 10

JUDGE TRACY:  Okay.  And that's all that you need to say 11

on that. 12

THE WITNESS:  Okay. 13

Q BY MS. DEMIROK:  So when did Mr. O'Meara get involved? 14

A After the conversation ended. 15

Q Okay.  And at that point, did you go to Mr. O'Meara's 16

office?17

A I believe if I remember correctly Tim stepped in to Ivan's 18

office.  We kind of briefly talked about the situation, and he 19

said he wanted to talk to -- to Steve to have -- can you -- 20

somebody go get him. 21

Q Okay.  And did somebody go get him at that point? 22

A Yeah.  I don't remember exactly if I called Rich or -- or 23

somebody and said hey, can you -- can you grab Steve and have 24

him come up to Tim's office. 25
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Q Okay.  And when Steve got there, you were still there, 1

right?2

A Yes. 3

Q Okay.  But you left for that meeting.  So you weren't 4

there when Steve met with Mr. O'Meara; is that correct? 5

A No.  When Steve arrived at the office, he says oh, I got 6

all three of you today.  And I said no, Steve, you only have 7

two, I'm leaving.  That was where it ended for me. 8

Q Okay.  And after Mr. Vaivao and Mr. O'Meara met with Mr. 9

Phipps, did you talk to them about that conversation? 10

A No. 11

Q Never came up again? 12

A It may have came up.  I don't really remember if we talked 13

about the exact situation.  We talked about a lot of things. 14

Q Okay.  I just want to ask you about who a few people are, 15

and we've already talked about some of them.  But Roy Shreeve, 16

who is he? 17

A He's my night supervisor. 18

Q Okay.  What time does his shift usually start? 19

A Ten p.m. 20

Q I want to draw your attention to what's been marked as GC 21

Exhibit Number 16, and that should be in a stack in front of 22

you, if you could just look for a document that's marked in the 23

lower right-hand corner GC Exhibit 16. 24

A Okay. 25
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Q Okay.  And it looks like this is a message from Richard 1

Gomez to -- among other people it's going to you.  And why did 2

you need to know this? 3

A Supervisors copy me on a lot of stuff as far as 4

conversations that they've had with guys. 5

Q Okay.  Have you ever received an email like this regarding 6

someone not taking their breaks when they were supposed to? 7

A It's very possible. 8

Q Okay.  Now, this message was sent at 11:53 a.m.; is that 9

right?10

A Yes. 11

Q Okay.  Roy Shreeve doesn't work on that shift, does he? 12

A No. 13

Q Okay.  Now, if you could take a look at GC Exhibit Number 14

17, now, it looks like this is another time when you've been 15

informed about an employee -- well, in this case, they took a 16

longer break than they were supposed to; is that right?  You 17

might need to look at the second page of the document for that. 18

MS. INESTA:  I'm going to object to the extent the 19

document speaks for itself. 20

JUDGE TRACY:  Well, I don't know what question has been 21

asked yet specifically about -- 22

MS. DEMIROK:  I asked him if this was just a notification 23

to him that an employee was taking a break longer than they 24

were supposed to. 25
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JUDGE TRACY:  So I'm going to overrule the objection. 1

THE WITNESS:  So it looks like this is a email from Rich.2

Is that what you're asking? 3

Q BY MS. DEMIROK:  Yeah.  The second email at the bottom. 4

A It looks like Rich sent an email to myself and Johnny on 5

what he had seen as far as guys taking breaks and at what time 6

they took breaks. 7

Q Okay.  And a few days later, you sent a message back.  Why 8

did you send that, the one up at the top? 9

A My response to it? 10

Q Yeah. 11

A I respond to a lot of emails.  It was just a response to 12

the guys on what they're doing is correct and to keep doing it 13

I guess. 14

Q Okay. 15

A I mean, it says right there I'm just asking them to make 16

sure everyone is breaking at the same time set by the 17

supervisors.18

Q When did that become a priority for you? 19

A Break times? 20

Q Uh-huh. 21

A Break times has always been a priority. 22

Q Okay.  Have you ever sent any emails reminding supervisors 23

to do that prior to that time? 24

A You know what, I send a lot of emails.  I don't remember 25
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exactly everything I said.  It's very possible, yes. 1

Q Okay. 2

MS. DEMIROK:  Your Honor, if I could just have a moment 3

off the record. 4

JUDGE TRACY:  Yes. 5

MS. DEMIROK:  Thank you. 6

JUDGE TRACY:  Let's go off the record. 7

(Off the record at 9:48 a.m.) 8

Q BY MS. DEMIROK:  So, Mr. Nicklin -- 9

JUDGE TRACY:  One second.  Go ahead. 10

MS. DEMIROK:  Oh, I'm sorry. 11

JUDGE TRACY:  Go ahead. 12

Q BY MS. DEMIROK:  Mr. Nicklin, it sounded like you said you 13

send a lot of emails and you couldn't recall if you've sent an 14

email quite like the one in GC Exhibit Number 17 instructing 15

supervisors to make sure that everyone's taking their breaks at 16

the right time; is that right? 17

A You said I didn't -- haven't sent one quite like that.  18

I'm sure I've sent something like that. 19

Q Okay.  Well, because when you said -- I thought you said 20

you couldn't recall -- 21

MS. INESTA:  Bless you. 22

Q -- if you have, but maybe I need clarification.  Have you 23

ever sent an email instructing your supervisors to make sure 24

that everyone is taking their breaks at the set times? 25
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A You know, like I said, I'm sure I have somewhere down the 1

line.  I've been sending emails for years. 2

Q Okay.  So prior to February 8th, when would have been the 3

last time you sent an email like that? 4

A I don't -- I don't know.  I don't recall. 5

Q Okay.  Do you know if you've sent an email instructing 6

your supervisors to make sure everyone is taking their break 7

times other than this email within the last two years? 8

A No. 9

Q You don't know if you have? 10

A It's a two-year period.  I mean, I don't claim to remember 11

everything.12

Q Okay.  But do you know if you ever have at any other time? 13

A It's very possible, yes. 14

Q Okay.  Were you asked to look for any such emails? 15

A Emails about breaks? 16

Q Where you instruct your supervisors to make sure everyone 17

is taking their breaks. 18

A I don't think I was ever asked to look for those 19

particular emails. 20

Q Okay. 21

MS. DEMIROK:  Your Honor, this would be response -- would 22

be responsive to the subpoena, and I would request that either 23

we get the custodian of records to come in and testify about 24

what they did in terms of searching for this particular item or 25
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I would seek a stipulation saying that no such email exists. 1

JUDGE TRACY:  So this was one of the issues that I had 2

asked you guys to discuss and figure out what you want to do.3

What I suggest is after this witness is done then you get 4

together to figure out how you want to proceed.  I don't want 5

to discuss a lot of that in front of the witness about what 6

they have done because some of it comes from the testimony from 7

yesterday as well, and I think the conversation with Mr. Dawson 8

as well.  I think he was involved with it. 9

So I think it's better to wait on that part about the 10

subpoena, talk about it with them about whether they want to 11

call in a custodian or if they want to stipulate.  I suggest 12

that we wait until after he's done.  Gather from him what you 13

will on the time frames as yesterday's kind of witness went 14

along with that, too, to narrow when to look.  But I -- it 15

feels the same way as yesterday with this issue. 16

MS. DEMIROK:  Uh-huh. 17

MS. INESTA:  Your Honor, and I think it's also going to be 18

more complicated than that because it -- to the extent that 19

it's meshed in with some attorney-client privilege information, 20

but I do understand that with respect to the subpoena issue 21

some -- a lot of that was done really by -- like by -- in some 22

ways by counsel, like do you have documents.  I mean, I -- I've 23

said this several times where people were asked do you have 24

documents on these issues.  I mean, and there's also the issue 25
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that the subpoena itself was served not so long ago.  I mean, I 1

can't remember -- 2

JUDGE TRACY:  So -- 3

MS. INESTA:  -- the number of days.  It -- go ahead. 4

JUDGE TRACY:  Go ahead. 5

MS. INESTA:  Yeah. 6

JUDGE TRACY:  I mean, like I -- 7

MS. INESTA:  It was served, you know, in that period of 8

time, and we made -- we -- we've produced like 6,000 what we 9

thought were relevant documents.  Sometimes during a case, too, 10

the like focus seems to shift.  And then it's like okay, now 11

the -- you know, we did produce those documents and those 12

issues are now being brought up to us kind of like towards the 13

end of all of this testimony with respect to kind of like 14

almost like a shifting of theories where we were really trying 15

to prioritize okay, we need to get all of the documents on this 16

particular topic but then it starts getting onto these like 17

shootout, you know, stuff that is -- it's hard -- it is very 18

difficult to anticipate. 19

But we certainly made a really reasonable, diligent effort 20

to respond to the like number -- the enormous number of 21

categories, the breadth and scope of those categories, which 22

could reasonably encompass, you know, all kinds of operational 23

documents, you know, within the period of time that we had in 24

conducting our investigation and discussing the topics and 25
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getting the subpoena itself, going do -- you know, do people 1

have documents related to this, asking, you know, things to be 2

sent and produced.  It just seems like if there's something in 3

particular that they're looking for, we're not unwilling.4

Like, we've gone back at times, and we're not unwilling to go 5

back and pick certain categories and go okay, let's see if 6

there is anything else that we have.  If we need to do that, 7

that's fine. 8

MS. DEMIROK:  If I may respond. 9

JUDGE TRACY:  So honestly, I don't need your response -- 10

MS. DEMIROK:  Okay. 11

JUDGE TRACY:  -- because this is one of the issues.12

Again, I hate to do this in front of the witness, but you 13

weren't here yesterday, Ms. Inesta, when we went through this 14

same rationale -- 15

MS. INESTA:  I'm sorry. 16

JUDGE TRACY:  -- with Mr. Dawson. 17

MS. INESTA:  Okay. 18

JUDGE TRACY:  And what I said was you had a subpoena.  It 19

was your obligation to respond to it.  It was not specifically 20

in terms of this was Request Number 22.  It was not 21

specifically objected to.  It was overall, you know, frankly as 22

every petition to revoke does.  And we went back with Mr. 23

Dawson about going basically from January, going back in time 24

December, you know, et cetera, and looking.  And I thought that 25
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that was happening yesterday.  I would -- 1

MS. INESTA:  So my apologies, Your Honor.  I didn't -- I 2

didn't -- I'm sorry.  I did certainly miss that -- 3

JUDGE TRACY:  Yeah. 4

MS. INESTA:  -- conversation. 5

JUDGE TRACY:  And -- 6

MS. INESTA:  And I understand that there were 7

conversations with Ms. Demirok and I thought -- and I'm not 8

sure what had been worked out.  So I will leave it there for 9

them -- for the conversation. 10

JUDGE TRACY:  That's what I'm saying is that afterwards -- 11

MS. INESTA:  My apologies. 12

JUDGE TRACY:  -- you all talk about it because, you know, 13

the other thing frankly is -- and I keep hearing the same thing 14

is we only had X number of days.  You know, I understand.  But 15

you know, then if that was truly the case then, you know, you 16

guys should have talked about a postponement because the 17

document, you know, pulling was taking so much time.  But that 18

is the past.  Now we're here.  And so let's finish with this 19

witness and then really figure out what you want to do -- 20

MS. INESTA:  Okay. 21

JUDGE TRACY:  -- because I mean, part of it is it's one 22

thing if you've searched, haven't found it. 23

MS. INESTA:  Yeah. 24

JUDGE TRACY:  You know, you've done your very best and 25
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that's what they're looking for -- 1

MS. INESTA:  Yeah. 2

JUDGE TRACY:  -- is that sort of stipulation if that's 3

true and then you say it on the record.  The other part is we 4

haven't finished looking.  Well, then we're not going to close 5

this hearing and we're going to wait until it's done.  And then 6

we all have to come back, which is fine and we will do that. 7

MS. INESTA:  And Your Honor, as we -- as Todd -- just so 8

that you're prepared, as Todd and I talked about the evidence 9

and what we're going to have to present, to the extent that 10

counsel's indicated that they're going to probably call 11

witnesses through Friday morning, even with a long day today 12

we're starting to get the sense that we really probably don't 13

want to be rushed.  We're not so -- I mean, even if we say 14

okay, we're only going to take half a day that presumes that 15

that's just our testimony.  So unfortunately, as we look 16

through the case we certainly have concerns that we may not be 17

able to finish this week.  And we really do want to be able to 18

present the evidence that we think is appropriate for this. 19

JUDGE TRACY:  So, you know, and that's fine. 20

MS. INESTA:  Yeah.  Yeah. 21

JUDGE TRACY:  But it's only 10:00 a.m. and they did cut 22

out a lot of the issues yesterday.  So let -- you know, let's 23

finish up with this witness or continue.  Obviously, we have 24

this subpoena thing that needs to be dealt with, and that's 25
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what I said.  I'm ready to deal with it, but you -- I thought 1

that you guys were working it out.  And so you continue to do 2

that.  And then you know what, if it doesn't finish, it may be 3

that it can't because there is still this ongoing search that's 4

happening.  Okay. 5

So is there anything that I didn't cover that we sort of 6

already addressed yesterday that you want to say for the record 7

at this point? 8

MS. DEMIROK:  You know, the only other thing I'd like to 9

add is that Respondent's counsel did mention something about, 10

you know, attorney-client privilege and how some of those 11

communications may infringe on that, but I'd like to note that 12

your order specifically says that if there is anything they 13

have to produce a privilege log. 14

JUDGE TRACY:  Yeah. 15

MS. DEMIROK:  And so I just want to state that for the 16

record that I am still -- I would expect that if it turns out 17

that they did look but some of them were and it's not just on 18

the item that maybe this -- may be responsive to that we're 19

talking about but any items.  If they're claiming attorney-20

client privilege, I think that you should be able to take an in 21

camera look at a privilege log and the documents. 22

MS. INESTA:  Your Honor, when I said attorney-client 23

privilege what I was really discussing was in terms of the 24

communications with our representatives. 25
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JUDGE TRACY:  Yeah. 1

MS. INESTA:  Yeah. 2

JUDGE TRACY:  I mean, obviously -- 3

MS. INESTA:  Yeah. 4

JUDGE TRACY:  -- if you're saying -- 5

MS. INESTA:  Like -- 6

JUDGE TRACY:  -- check out, you know, what this is.  They 7

are not -- 8

MS. INESTA:  Yeah. 9

JUDGE TRACY:  -- looking for that. 10

MS. INESTA:  Yeah. 11

JUDGE TRACY:  They're really -- it's just are there emails 12

about -- 13

MS. INESTA:  I understand. 14

JUDGE TRACY:  -- breaks and -- 15

MS. INESTA:  Yes.  I understand. 16

JUDGE TRACY:  -- when were they sent and who sent them and 17

who -- 18

MS. INESTA:  Yes. 19

JUDGE TRACY:  -- were they sent to. 20

MS. INESTA:  I just wanted to make sure -- 21

JUDGE TRACY:  Yeah. 22

MS. INESTA:  -- to clarify what I was saying. 23

JUDGE TRACY:  It's not -- 24

MS. INESTA:  Okay. 25
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JUDGE TRACY:  -- and so I understand you're reserving your 1

right for your entire subpoena.  I think really, though, from 2

what I've been hearing it's that one request at this point 3

that's still unclear.  It could be another one that I think I 4

heard you touch upon today.  But, you know -- 5

MS. INESTA:  Okay. 6

JUDGE TRACY:  -- we'll talk about it after -- 7

MS. DEMIROK:  Okay. 8

MS. INESTA:  Thank you, Your Honor. 9

JUDGE TRACY:  -- I'm sorry, I've already forgotten your 10

name -- Mr. Nicklin is done. 11

So, Ms. Demirok, continue with -- 12

MS. DEMIROK:  Okay. 13

JUDGE TRACY:  -- Mr. Nicklin. 14

MS. DEMIROK:  Thank you, Your Honor. 15

DIRECT EXAMINATION CONTINUED 16

Q BY MS. DEMIROK:  Okay.  And I think we've covered this, 17

but since we took that break there I just want to go back over 18

it really briefly.  So regarding emails that you may have sent 19

to your supervisors telling them to make sure that everyone is 20

taking their breaks at the right time, do you know if, other 21

than this email that's GC Exhibit Number 17, do you know if 22

you've sent any other emails in the past instructing your 23

supervisors to do the same? 24

A I believe I -- I answered that earlier that it's very 25
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possible.  I just don't recall. 1

Q Okay.  Do you get notified when forklift operators when 2

they get disciplined? 3

A What do you mean by discipline? 4

Q Oh, like a -- something like a written, verbal warning    5

or -- 6

A A CPDR? 7

Q Yeah, a CPDR. 8

A Yes. 9

Q Okay.  And are you familiar with what a short is? 10

A A short? 11

Q Yeah.  Do you know what that is? 12

A Yeah.  We didn't ship it to the customer. 13

Q It's supposed to be on the truck but it doesn't get there, 14

right?15

A Yes. 16

Q Okay.  And that's also referred to as like a warehouse 17

short; is that right? 18

A Yes. 19

Q Okay.  And so even before February -- well, let -- now 20

that you're just overseeing the inbound forklift operators, 21

since that time, have you -- can you give us any examples of 22

when a forklifter doing inbound work was written up for a 23

short?24

A Shorts are -- I don't -- I don't know why a forklifter 25
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would be written up for a short -- 1

Q Okay. 2

A -- on delivery.  That's a -- that's a shipping function. 3

Q Right. 4

A That -- that's between the picker and loader and driver. 5

Q Okay.  And what about for failing to follow proper putaway 6

procedures, can you give us an example of the last time a 7

forklift operator -- an inbound forklift operator was written 8

up for that? 9

A I know it's happened.  I don't recall exactly when. 10

Q Okay.  And failing to follow proper putaway procedures, 11

that's kind of inclusive of quite a bit of things, right, 12

because a forklift operator has to -- they have to stack it 13

right, they have to scan it right.  What else do they have to 14

do right? 15

A Put it away safely. 16

Q Okay.  And so could -- when was -- do you know the last 17

time a forklift operator was -- an inbound forklift operator 18

was written up for failing to follow proper putaway procedures? 19

A I don't recall the exact date. 20

Q Okay. 21

A I know it's happened. 22

Q Do you remember like the incident, like who it was, what 23

happened?24

A No. 25
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Q No.  Okay.  How often do you come across an incident where 1

a pallet is missing?  Do you -- well, first, do you get 2

notified when pallets go missing? 3

A Not all the time. 4

Q Not all the time? 5

A No. 6

Q Okay.  Would that be the supervisors below you?  Would 7

they get notified if that happens? 8

A If a pallet becomes missing? 9

Q Yeah. 10

A If it's based on shipping, then it's a shipping deal.  11

Once we put it away -- once the inbound people put it away -- 12

Q Yeah. 13

A -- and store it, we really don't have much to do with it 14

after that. 15

Q What if it's stored in the wrong spot and then the 16

outbound team notices it's missing?  Then what happens?  Would 17

you get notified then? 18

A If on the -- if that happens on the shipping side, yes, I 19

get a notification.  It's a -- it's a generic email that comes 20

out of inventory that says here's what we outed last night.  If 21

they had a missing pallet, it says missing pallet for -- 22

Q Okay. 23

A -- if you're missing 30 cases it says couldn't find these 24

30 case, it's a missing pallet. 25
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Q Okay.  And you referred to as outed.  Is that kind of the 1

same as a short? 2

A No. 3

Q Okay.  What do you mean by outed? 4

A Outed means customer ordered it and we couldn't find it, 5

so we have to out it so that it does not appear on the invoice 6

as a sale. 7

Q Okay.  And how often would you say that happens? 8

A Outs? 9

Q Yeah.  Or when you get notified about that kind of 10

situation.11

A Oh, there's outs every day. 12

Q Okay.  And in those circumstances, do you look into what 13

happened?14

A No. 15

Q Okay.  You don't research about, you know, why there could 16

have been that out? 17

A No. 18

Q Okay.  And is that what -- are they referred to as a trans 19

short?20

A No. 21

Q No.  That's different.  Okay.  So explain that situation 22

again.  The customer ordered something and didn't receive it, 23

and then they had to out it.  What does that mean? 24

A That means the customer ordered it because the salesmen 25
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could see that we had inventory.  When the picker went to pick 1

it, there wasn't nothing there.  He tells -- I guess because 2

I'm not on the shipping side -- 3

Q Yeah. 4

A -- I don't know his chain of command -- tells somebody I 5

can't find this case of tomatoes. 6

Q Okay. 7

A Somebody calls inventory and inventory now goes and looks 8

for it.  If they can't find it, then they out it. 9

Q Okay.  But that's -- 10

A So they remove it from the invoice. 11

Q Okay.  And that's on the outbound side. 12

A Yes. 13

Q Okay.  Is this incident with Mr. Meraz, is that similar in 14

any way? 15

A I don't understand the question. 16

Q Well, the situation that you explained, was his situation 17

the same? 18

A He put a pallet away that inventory could not locate, so 19

it was outed. 20

Q Okay.  But he was doing inbound work when he put that 21

pallet away, right? 22

A I don't know what he -- what -- whether -- I don't know if 23

he was doing inbound or outbound.  It was 6:30 at night I 24

believe.25

JA 2239

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 59 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

481

Q But he was failing -- he got written up for failing to 1

follow putaway procedures, right? 2

A That's the term that was used, correct. 3

Q Okay.  And putaway refers to the inbound work, right? 4

A Indirectly. 5

Q Well, what do -- how could it not refer to inbound -- 6

A Putting -- 7

Q -- work? 8

A I'm sorry.  Putting a pallet away whether you're taking it 9

from the inbound dock or taking it from the reserve, if you 10

take it out you have to then put it away.  At some point, 11

you're always putting the pallet away whether you're taking a 12

double stack out of reserve, you're taking one to the pick, and 13

you have to take this pallet and now put it away. 14

Q Okay.  What's a full pallet out? 15

A An FPO, full pallet out is when a customer orders a -- 16

what the quantity of a pallet is.  So it bypasses the picking 17

process so that we don't -- if there's 30 cases on a pallet, 18

customer orders 30 cases, the order comes through the system as 19

an FPO -- 20

Q Okay. 21

A -- full pallet out. 22

Q And who would -- would it be the outbound forklift 23

operator?  Are they the ones that take it?  They bypass the 24

order selector? 25
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A They get a task on their screen. 1

Q Okay. 2

A I believe it's like a series 10 or 20.  Every -- every 3

pallet has a series on it. 4

Q Okay. 5

A Pops up on their screen and says I need this pallet for 6

FPO.  They then go retrieve it, they scan it to the drop zone, 7

and then the shipping team takes it from there. 8

Q Scan it to the drop zone.  And where are the drop zones? 9

A They're all over the -- all over the warehouse. 10

Q Okay.  Did Mr. Meraz, was his product, that pallet, was 11

that -- did he place it in a drop zone?  Is that what you call 12

it?13

A No.  It was in a reserve location. 14

Q Okay.  So those are -- couldn't be the same thing.  Is 15

that what you're saying? 16

A If there's an FPO they're required -- they're asked by the 17

screen to go get the full pallet and take it to the dock. 18

Q So they get it from the reserve slot to the dock. 19

A Yes. 20

Q Is that right?  Okay.  And so -- and that would be a 21

forklifter who's doing outbound work; is that right? 22

A Generally, yes. 23

Q Okay.  Unless there's an inbound guy that needs to help 24

out, right? 25

JA 2241

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 61 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

483

A Yes. 1

Q Okay.  Now, Mr. Meraz, he wasn't tasked to make the drop 2

on that pallet, was he? 3

A I don't know. 4

Q Didn't you -- were you able to find that out from his task 5

report when you looked into it? 6

A You asked me if he was tasked to make the drop. 7

Q Yeah. 8

A The task on there was him putting it away. 9

Q Okay.  But would that report show if he had been tasked to 10

make the drop? 11

A Only if he completed it. 12

Q Okay.  Did you ever look to see if he was tasked to make 13

the drop? 14

A You can't see that. 15

Q Did you ever ask him if he was tasked? 16

A If you back out of it -- if you back out of the task, it's 17

dropped from the -- from his productivity report. 18

Q Did that have anything to do with issuing the CPDR for 19

him?20

A The issue with the CPDR was that he located a pallet 21

physically in one slot but logically in another slot. 22

Q Okay.  So it wasn't that he himself didn't make the drop 23

with that pallet, right? 24

A It wasn't a drop.  The logo for me a drop is coming down. 25
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Q Oh, okay.  I'm sorry.  I was thinking a drop -- the way 1

that you're talking about it, I thought a drop you were 2

referring to like moving it over to the dock when you're 3

bypassing the order selectors. 4

A Yeah.  You complete the task and you drop it because you 5

have it elevated, take it over and drop it on the ground. 6

Q Okay.  But it wasn't the fact that Mr. Meraz didn't make 7

the drop to the dock for the full pallet out.  That's not why 8

he got written up, right? 9

A No. 10

Q Okay.  Because you don't even know if he was tasked to do 11

that, right? 12

A No.  I don't. 13

Q Okay.  When -- do you know when that product made it -- 14

came to the warehouse? 15

A No. 16

Q Okay. 17

MS. DEMIROK:  Your Honor, if I could just have a moment. 18

JUDGE TRACY:  Let's go off the record. 19

(Off the record at 10:13 a.m.) 20

JUDGE TRACY:  Go ahead. 21

MS. DEMIROK:  Okay. 22

Q BY MS. DEMIROK:  So you mentioned that you pulled up the 23

tasks to see who looked at -- who touched that product last in 24

regarding Mr. Meraz' incident? 25
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A Yes. 1

Q Okay.  And I'm sorry, but did somebody instruct you to do 2

that?3

A To look at when the task was? 4

Q Yeah.  Or why did you pull that report?  Did someone tell 5

you to do that? 6

A Ivan had asked me to look into it. 7

Q Okay.  And did he ask you to look into it at any other 8

time?9

A On Meraz? 10

Q Like look into it more.  Did he ask you to do anything 11

other than look at that report? 12

A He asked if there was video -- 13

Q Okay. 14

A -- if I could look and see if there was video. 15

Q And did you go ahead and look for that? 16

A Yeah.  There's video out there. 17

Q Okay.  Did you watch the video? 18

A It's a real short snippet of what happened. 19

Q Okay.  Can you -- I'm not sure how your cameras are set up 20

in there, but how -- can you actually see the slot locations? 21

A Not from this angle, no. 22

Q Okay.  So you can't tell where he put the product in the 23

video?24

A Not by number, no. 25
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Q Not by number.  Okay.  What can -- what did you learn from 1

the video? 2

A In the video it shows Michael coming around the corner, 3

picking up the pallet, putting it away and driving off. 4

Q Okay.  And what about the scanning part of the putaway 5

procedure, what did the video show in regards to that? 6

A It's hard to see because he was turning left into it and 7

the majority of the guys scan off the right.  And the view 8

would have been over his left shoulder. 9

Q Okay.  Now, that was in the -- at the 5th level; is that 10

right?11

A I believe it was the 5th level.  I'd have to look at the 12

report to -- for the exact location. 13

Q Okay.  Yeah.  Why don't we take a look at GC Exhibit 14

Number 6?  And if you could just take a look at the second 15

page.  Is this a report that you -- that you've been talking 16

about?17

A Yeah.  It's a productivity report. 18

Q Okay.  And do you see where that handwritten X is over on 19

the right-hand side? 20

A Yeah. 21

Q Okay.  Did you make those marks? 22

A No. 23

Q Okay.  Do you know who made those marks? 24

A I don't believe I made them. 25
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Q And but by that X, those are the -- are those the 1

locations that relate to Mr. Meraz' write-up? 2

A Yes. 3

Q Okay.  And you see that column -- I guess maybe you can 4

help us make -- learn what this is all about.  So there's that 5

column that says pull location.  Do you see that -- 6

A Yes. 7

Q -- like that column?  What does that refer to? 8

A That's where a pallet came from. 9

Q That's where the pallet came from.  And then the number 10

next to it, is it D-E-S-T?  I'm guessing that's destination 11

location?12

A Yes. 13

Q Okay.  And is that what it sounds like?  Is that where he 14

put it? 15

A That's what was scanned, yes. 16

Q Okay.  What do those two numbers tell you? 17

A Which two numbers? 18

Q The pull location compared to the destination location.  19

So are those the things that you were looking at to determine 20

whether or not he was the last person to touch the product? 21

A Yes.  It looks like there was a triple stack that came out 22

of seal 19986, two of which went to -- well, they all three 23

went to different locations on their destination.  But the -- 24

they originally started in 19986 -- 25
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Q And -- 1

A -- which is one aisle over. 2

Q -- could you -- where are you -- oh, I see.  So because 3

there's three numbers that are all 1909806 -- let's see.  So 4

starting with three levels above where that handwritten X is, 5

are those the three items that you're referring to? 6

A Yes. 7

Q Okay.  And so because all the pull locations come from the 8

same and there's three, is that how you know that it's a triple 9

stack?10

A Yes. 11

Q Okay.  Now, over on the left it's -- where -- under the 12

column that says inventory -- 13

A Yes. 14

Q -- the first one of those three says replenishment of 15

active; is that right? 16

A Yes. 17

Q What does that mean? 18

A This scenario where -- is -- he was -- the task type was 19

manual, so it wasn't system generated.  He was going -- it 20

looks as though he was going to take the first pallet.  He did 21

a manual replenishment of the pick.  So that pallet was located 22

with two others in the third -- or six level.  He pulled the 23

three down.  He replenished the -- the LPN ending in 6192 to 24

the pick, and he did putaways on the other two.  The first one 25
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he put -- looks like he located it from 19986 to 19111 second.  1

He then took the third one that he'd brought out of 19986 and 2

put it in 22315.  What's interesting here is that the first 3

one, the replenish of active, was aisle 20.  So it look -- I 4

would assume he took the triple stack into aisle 20, did the 5

replen, and then it appears he took the one back to aisle 19 6

then came back to aisle 20 to finish the one that he put in the 7

wrong location. 8

Q Okay.  What is this full pallet putaway?  What does that 9

tell you? 10

A That just means that that's the terminology that's used 11

when you move a pallet.  Whether you're putting away, moving 12

it, whatever, that's just the term that's used when you -- for 13

what you did with that pallet. 14

Q Okay. 15

A It's a full pallet that was put away. 16

Q Is that considered inbound or outbound work? 17

A Could be both. 18

Q Okay.  How could it be outbound? 19

A If you pull a triple stack down like this and you -- and 20

you relocate a pallet once you scan it to a new location, 21

that's the terminology it uses, full pallet putaway.  That's 22

what he did.  He put it away from where it was at.  If he took 23

it right back where he got it, there would be no need to scan. 24

Q But every time they move a product they're required to 25
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scan it, right? 1

A If they want to get paid. 2

Q If they want to get paid.  Okay.  What does this task type 3

suggested putaway mean? 4

A The suggested putaway -- 5

Q Uh-huh. 6

A -- is he was -- once he move that pallet it records -- I'm 7

not sure exactly how that piece drops in.  Once again, that's 8

the IS terminology that's used.  Whenever you move something 9

and put it away, that's what it records.  Up above here right 10

at the top you see when it says system generated -- 11

Q Yeah. 12

A -- that means it came up on his screen and there was a 13

demand at the picking.  So that popped up on his screen and it 14

said we need this pallet.  So the system says I need it.  When 15

he does a manual, he probably didn't have any system-generated 16

work, so he was doing manual Replens.  In other words, he's 17

seen a slot, oh, that's empty, I'm going to pull up the next 18

pallet and fill it. 19

Q Oh, okay.  So I guess I'm still kind of confused on the 20

full pallet putaway.  How could that both be either inbound or 21

outbound work? 22

A It's -- it's just terminology, full pallet putaway. 23

Q Okay. 24

A When you're in replen and there's a triple up there in 25
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this case -- 1

Q Yeah. 2

A -- and he decides he wants to take one of those pallets 3

and replenish it, he has to do something with the other two.4

If he chooses to rescan them and put them away, which he did 5

with both, he'd scan them and runs putaway.  It's just putting 6

it into a location. 7

Q Okay.  But the location, the destination location for the 8

one with the X on it, that's a replenishment slot, right, or -- 9

A That's -- that's a -- 10

Q -- I'm sorry, reserve slot, right? 11

A Reserve, yes. 12

Q Okay.  So wouldn't that tell you that it's inbound work? 13

A You're confusing me now. 14

Q Okay. 15

A He put it into a reserve location.  That's standard 16

procedure for anybody that's -- he pulled a triple stack down.17

He used one to fill a pick slot and chose to move the other 18

two.19

Q Yeah. 20

A He has to put it away somewhere -- 21

Q Right. 22

A -- scan it. 23

Q So it's not on its way to the truck, right? 24

A No. 25
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Q Okay.  And that's what outbound guys do, right?  They move 1

the product on its way to the truck? 2

A If you're referring to the FPO, yes, they would pull a 3

pallet, take it to the drop zone.  If you're talking about 4

replenning a slot, then yes, they take it to the slot. 5

Q Okay.  And it doesn't look like he was doing either of 6

those, does it? 7

A He was doing either of what? 8

Q He wasn't either doing a taking it over to the dock and he 9

wasn't refilling a pick slot, was he? 10

A Not from what's recorded.  He -- he put it in a reserve 11

location and scanned it there. 12

Q Okay.  Thank you. 13

MS. DEMIROK:  I don't have any further questions. 14

JUDGE TRACY:  Ms. Inesta, are you planning to ask this 15

witness any questions or wait if at all? 16

MS. INESTA:  I do have a couple questions just to admit a 17

document, Your Honor. 18

JUDGE TRACY:  Okay. 19

MS. INESTA:  But I also will reserve to recall the 20

witness.21

JUDGE TRACY:  Fine. 22

MS. INESTA:  I think we're at Respondent's Exhibit 14; is 23

that correct? 24

THE WITNESS:  Which stack is that? 25
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JUDGE TRACY:  Oh, no.  She's going to be giving you one. 1

THE WITNESS:  Oh. 2

MS. INESTA:  Are we ready to proceed? 3

JUDGE TRACY:  Go ahead. 4

CROSS-EXAMINATION5

Q BY MS. INESTA:  Mr. Nicklin, you testified today that you 6

wrote a statement related to your conversation with Mr. Phipps; 7

is that correct? 8

A Yes. 9

MS. INESTA:  Your Honor, if I may approach. 10

JUDGE TRACY:  Yeah. 11

Q BY MS. INESTA:  I have a document here that's been marked 12

Respondent's 14 if you could please look at that document. 13

A I'm sorry.  What did you say? 14

Q If you could please take a look at the document. 15

A Oh, okay. 16

Q Do you recognize this document? 17

A Yeah. 18

Q And what is this document? 19

A This is the document or the notes that I made after I had 20

the conversation with Steve that day. 21

Q And the date that's on the document, 2/11/2016, are those 22

the date -- is that the date that you wrote these notes? 23

A Yeah. 24

MS. INESTA:  Your Honor, I'd like to move to admit 25
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Respondent's Exhibit Number 14. 1

JUDGE TRACY:  Any objections? 2

MS. DEMIROK:  It just seems like a prior consistent 3

statement, and I -- I'm not sure if there is anything that he 4

needed to be rehabilitated on.  So I'm not sure.  It just seems 5

kind of redundant but -- 6

MS. INESTA:  Your Honor, I mean, if you want us to wait 7

until our case in chief to present it, but we really kind of 8

want to streamline this.  And to the extent that we can decide 9

whether to call this witness or not call this witness later, 10

we'd like the leeway to go ahead and present this document.  It 11

is absolutely relevant as a reflection of what his testimony is 12

but also has other information and reflects the conversation 13

that took place that day from his recollection on this date.14

So I'm not sure what the value is of the objection but we would 15

say we want it admitted. 16

MR. DAWSON:  Your Honor, if I may, is it -- 17

JUDGE TRACY:  Well, then come on up here. 18

MR. DAWSON:  Okay.  We're not seeking to admit it as a 19

prior consistent statement.  We're seeking it as a business 20

record.  So if Your Honor would prefer, we can ask the witness, 21

you know, the standard questions to lay the foundation for 22

admission as a business record, but it is something that would 23

normally be recorded and maintained in the ordinary course of 24

business, et cetera.  And so the prior consistent statement is 25
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not the hearsay exception that we're relying on to get the 1

document introduced. 2

JUDGE TRACY:  So why don't you go ahead and lay the 3

foundation?4

MS. INESTA:  All right. 5

Q BY MS. INESTA:  Mr. Nicklin, do you -- will you sometimes 6

document conversations you have with an employee? 7

A Yes. 8

Q Yes.  And what is the purpose of documenting those 9

conversations?10

A Just to reference in the future so you remember what you 11

said.12

Q Okay.  And those conversations that you document, will you 13

maintain those documents? 14

A For the most part, yeah. 15

Q Yeah.  And was this something that was sent -- after you 16

document, was this something that was sent to someone? 17

A After I wrote it? 18

Q Uh-huh. 19

A Yeah. 20

Q And who did you provide it to? 21

A I believe the only people I sent it to was Ivan, maybe 22

Tim.23

Q And you wrote the statement immediately following your 24

interaction; is that correct? 25
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A Yeah.  It was within the hour. 1

Q And do you know if this statement was something that Mr. 2

Santamaria also reviewed or do you know if anyone else reviewed 3

this document? 4

A Oh, I don't know who else would have read it. 5

Q Okay. 6

MS. INESTA:  So we'll move to admit it, Your Honor, 7

Respondent's Number 14. 8

JUDGE TRACY:  Any objections? 9

MS. DEMIROK:  No objection, Your Honor. 10

JUDGE TRACY:  Okay.  So Respondent's Exhibit 14 is 11

admitted into evidence. 12

(Respondent Exhibit Number 14 Received into Evidence) 13

JUDGE TRACY:  Anything further? 14

MS. INESTA:  No, no further questions. 15

JUDGE TRACY:  Okay.  All right.  Mr. Nicklin, thank you.16

Please don't discuss your testimony until after the close of 17

the hearing.  If you want to know when the close of the hearing 18

is, you can ask the Shamrock attorneys.  But you may be called 19

again as a witness by these attorneys as well. 20

THE WITNESS:  Okay. 21

JUDGE TRACY:  Okay.  It's up to them. 22

THE WITNESS:  All right. 23

JUDGE TRACY:  All right.  Thank you very much. 24

THE WITNESS:  Do you have a place I can throw this away? 25
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JUDGE TRACY:  I think in front. 1

Okay.  So let's go off the record. 2

(Off the record at 10:33 a.m.) 3

JUDGE TRACY:  Okay.  If you could go ahead and raise your 4

right hand please.  The right hand.  Isn't that your right? 5

MR. MERAZ:  This is my right. 6

JUDGE TRACY:  Oh, okay.  Sorry. 7

MR. MERAZ:  Yeah.  No. 8

JUDGE TRACY:  It's because you have the hat so it's 9

distracting.10

MR. MERAZ:  Yeah.  Oh, I'm sorry. 11

Whereupon,12

MICHAEL MERAZ 13

having been first duly sworn, was called as a witness herein 14

and was examined and testified as follows: 15

JUDGE TRACY:  Okay.  Thank you.  It's like I was -- 16

THE WITNESS:  May I sit down now? 17

JUDGE TRACY:  Yes.  Now you can sit down.  I've myself, 18

well, like, you know, you've memorized the oath, but I'm like 19

what am I saying. 20

Anyway, could you go ahead and state your name and job 21

title for the record please. 22

THE WITNESS:  My name is Michael Meraz.  My job title is 23

I'm a forklift operator for Shamrock Foods in the Phoenix 24

facility for the inbound crew, second shift. 25
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JUDGE TRACY:  Okay. 1

MS. DEMIROK:  Okay. 2

JUDGE TRACY:  Ms. Demirok, go ahead please. 3

MS. DEMIROK:  Thank you. 4

DIRECT EXAMINATION CONTINUED 5

Q BY MS. DEMIROK:  So, Mike, I'm just going to ask you to 6

make sure you speak up because even though there's a microphone 7

it doesn't make your voice any louder.  It'll just pick up what 8

you're saying.  Okay. 9

A Okay. 10

Q And the other thing is just make sure that -- wait until I 11

finish the -- finish all of the question before you answer.12

Okay.13

A Sure. 14

Q Okay.  So, Mr. Meraz, are you currently employed? 15

A Yes. 16

Q Okay.  And where do you work? 17

A I work for Shamrock Foods, the Phoenix facility. 18

Q Okay.  And how long have you worked for the company? 19

A I began working with Shamrock Foods in September of 2011. 20

Q Okay.  And you mentioned that you're a forklift operator; 21

is that right? 22

A Yes. 23

Q Okay.  And could you briefly describe for us your duties 24

in that position? 25
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A I'm an inbound forklift operator.  My duty is to take 1

product that's been received in the warehouse and after it's 2

been counted and received in, it's tagged, and I place that 3

product in reserve locations above or close to the aisles that 4

that particular product belongs in.  Like the pallet is in a 5

location for a selection slot in for instance 19, I would try 6

to put it close to that particular aisle. 7

Q Okay.  And you must operate a forklift? 8

A Yes. 9

Q Okay.  Is there a particular person that you report to at 10

the warehouse? 11

A Yes.  My immediate supervisor is Steve Garcia. 12

Q Okay.  And do you know what his title is? 13

A He's the inbound second shift forklift supervisor. 14

Q Okay.  And do you know who he reports to? 15

A I believe it's Brian Nicklin, and he's the -- well, he's 16

the manager of the inbound supervisors I believe. 17

Q Okay.  And what about Brian, do you know who he reports 18

to?19

A He reports to Ivan Vaivao. 20

Q Okay.  Ivan Vaivao maybe? 21

A Vaivao, Vaivao. 22

Q I'm -- I might pronounce it wrong, too, but -- 23

A Yes. 24

Q Okay.   And do you know what he does for the warehouse? 25
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A Ivan? 1

Q Yeah. 2

A He's the boss of the warehouse. 3

Q Okay.  And do you know if anyone is above him? 4

A I know that -- I believe Jerry Kropman was at one time and 5

-- and now we have a new manager by the name of Tim O'Meara. 6

Q Okay.  So I want to talk to you about the ongoing Union 7

campaign at the warehouse.  Are you familiar with the campaign? 8

A Yes. 9

Q Okay.  And what Union if any is trying to organize the 10

warehouse workers? 11

MR. DAWSON:  God bless you. 12

THE WITNESS:  God bless you. 13

BCTGM, that's 232 -- 14

Q BY MS. DEMIROK:  Okay. 15

A -- the bakers -- 16

Q Do you know what it stands for? 17

A Yes, but I don't -- yes. 18

Q Could -- 19

MR. DAWSON:  We can stipulate to -- 20

MS. DEMIROK:  Okay. 21

MR. DAWSON:  -- to what it stands for. 22

THE WITNESS:  Thank you. 23

MR. DAWSON:  If I know -- 24

MS. DEMIROK:  I think it's the Bakery, Confectionary, 25
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Tobacco Worker, Grain Millers International Union. 1

MR. DAWSON:  Yeah.  We can -- 2

MS. DEMIROK:  The BCTGM, and maybe we'll refer to the 3

Union as either the Bakers Union or the Union. 4

JUDGE TRACY:  Okay. 5

MS. DEMIROK:  Is that okay? 6

MR. DAWSON:  Yeah.  Oh, yeah. 7

MS. DEMIROK:  Okay. 8

MR. DAWSON:  Absolutely.  I'm sorry.  Yes. 9

JUDGE TRACY:  No.  But I was shaking my head and I was 10

like oh, I should probably say something. 11

MS. DEMIROK:  Oh, is -- 12

JUDGE TRACY:  Yeah. 13

MS. DEMIROK:  -- is that all right with Your Honor? 14

JUDGE TRACY:  That's fine. 15

MS. DEMIROK:  Okay. 16

JUDGE TRACY:  Yes, yes. 17

Q BY MS. DEMIROK:  Okay. So, Mr. Meraz, when did you first 18

learn about the campaign? 19

A I first learned about the campaign with the Union in 20

November of 2014. 21

Q Okay.  And who did you hear about it from? 22

A I heard it from -- I heard about it from a friend, a 23

coworker named Steve Phipps. 24

Q Okay.  And when you first learned about it, what if 25
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anything did you decide for yourself going forward with the 1

campaign?2

A Deciding for myself at that present time, I was not going 3

to be part of the campaign.  And in learning about it, Steve 4

Phipps had questioned me and asked me what I thought about 5

organizing and about Unions.  And I had told Mr. Phipps that I 6

-- I believed that a Union was brotherhood and that -- that I 7

was going to abstain from being part of the campaign right now 8

because I didn't think that what was currently going on in the 9

warehouse that -- that I would be any -- I wouldn't be any help 10

to him doing to him.  The fact of that was because his years of 11

service with the company and my small time with the company, it 12

was a difference in years where employees that'd been here a 13

long time would think that I was someone that had -- that was 14

new and didn't know what I was talking about.  And I thought 15

that he'd be more effective and then if he got to the point 16

where he believed that the campaign was running and getting in 17

the warehouse that I would become involved.  But at that point, 18

I wasn't -- I was not involved. 19

Q Okay. 20

A It's pretty warm up here. 21

Q And feel free to get yourself a glass of water if you need 22

to.23

A Thank you. 24

Q I'll wait for you to do that. 25
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A Okay. 1

Q So at some point after that, did you ever find yourself 2

more involved in the campaign? 3

A Yes, I did. 4

Q When was that? 5

A I think it was January or February of -- of the following 6

-- in the following year. 7

Q Would that be 2015? 8

A Yes. 9

Q Okay. 10

A Yes.  During that period of time, they had had a town hall 11

meeting, and I had been to several of those town hall meetings 12

working with Shamrock.  And when I was coming into work, a lot 13

of guys had already been in the morning meeting.  You know, I'd 14

ask them hey, how did the meeting go, what did they go over.15

And they were saying well, it was -- you know, there was 16

basically a Union meeting, an anti-Union meeting.  And I was 17

like well, prior to that being said I'd been at town hall 18

meetings before.  I'd never heard anything about Unions, you 19

know, good or bad. 20

 So after the meeting and the period of time going forward, 21

a lot of people were interested in how Unions worked.  They had 22

heard a lot of negative stuff and really just had -- they were 23

curious about the Union.  And I've been a Union member since 24

1985 when I first left the military, and I've always been 25
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adamant to anybody who wants to know about the Unions or my 1

prior work history in California with distribution centers that 2

have always been Union jobs.  So I had a lot of employees that 3

would ask me questions, you know, how is it to work for a 4

Union, how does -- what's the structure, and I explained.  You 5

know, I'd answer the questions as best I could, you know, other 6

questions about, you know, wages, is it comparable, benefits, 7

things like that. 8

Q Okay.  Now, I want to draw your attention to April of 9

2015.  What if anything did you do during that month in support 10

of the campaign? 11

A In April? 12

Q Yeah. 13

A In April, I -- I had signed a card.  I had made a choice 14

to get more involved because of the atmosphere of the warehouse 15

and we had had some employees that were having issues with 16

disciplinary issues, with policy changes, with all kind of 17

different issues that I -- I felt that were in violation of a 18

current -- of a campaign.  And I had asked myself well, if this 19

is the kind of -- this is the person you are then, you know, 20

it's time for you to sign a card and to be part of what you 21

believe in because I do.  I think that -- I've always been pro-22

Union.  So, I mean, I work at Union facilities and non-Union 23

facilities, and to me I just had opinion that it was better to 24

be in -- in a Union environment. 25
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Q Okay.  Now, you mentioned some of these -- you said some 1

of the -- I don't know your exact words that you said, like the 2

-- some policy changes or some violations or something that 3

made you think it was time to sign.  Could you tell us more 4

about that? 5

MR. DAWSON:  Your Honor, I'm going to object on relevance.6

I mean, Mr. Meraz signed a card and he's testified to that.7

His motivation for engaging in Union activity is not relevant 8

to whether or not he engaged in Union activity.  So I would 9

just object on relevance grounds. 10

MS. DEMIROK:  I would just say it might provide Your Honor 11

with some background, and I don't think we would be eliciting a 12

lot of information on this, but it may give you an idea of what 13

was going on in the warehouse at that time. 14

MR. DAWSON:  Same objection, Your Honor.  What was going 15

on in the warehouse at that time is not relevant. 16

MS. DEMIROK:  Well, it actually --17

JUDGE TRACY:  Well, I'm going to sustain the objection.  I 18

mean, I -- his testimony is about 2015; you've set up a little 19

bit of background and so I -- you know, the reason behind 20

signing the card is not what's before me today.  So, let's kind 21

of move it forward. 22

MS. DEMIROK:  Okay.  Thank you, Your Honor. 23

Q BY MS. DEMIROK:  So how about the next month, in May of 24

2015, what, if anything, did you do to support the campaign? 25
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A In May of 2015?  Oh, in May of 2015 I began to hand out 1

flyers.  There had been -- earlier in that -- the beginning of 2

the month, a coworker, Steve Phipps, went to the lunchroom and 3

said that he was going to be the Union rep and if you guys had 4

questions, that he was the guy to speak to and to go ahead and 5

contact him.  And he handed out flyers and there was a lot of 6

buzz around the warehouse like, hey, that guy's got a lot of 7

stones (sic) to go ahead and be doing that.  And a lot of guys 8

were interested, and they just kind of stirred the pot again, 9

and --10

Q Okay. 11

A -- from that point on, any flyers that were handed out, 12

the majority of the time I always handed out flyers.  You know, 13

I worked in the mid-shift; Mr. Phipps worked in the day shift.14

We had another coworker, the name of Mario Lerma, worked in the 15

evening, the late night shift, so we would pass out flyers to 16

each other to go ahead and pass out.  So I always hand out 17

flyers.  If I missed a flyer or two was because I was either on 18

vacation, off work, or they probably were handed out before I 19

got them. 20

Q Okay.  And what about in June of 2015; what, if anything, 21

did you do to support the Union during that month? 22

A I signed an affidavit with the Board agent. 23

Q Okay.  When you say Board agent, do you mean someone like 24

me, like with the National Labor Relations Board? 25
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A Yes, National Labor Relations. 1

Q Okay.  And what led you to give that affidavit? 2

MR. DAWSON:  Your Honor, objection again.  I mean these 3

are prior charges that aren't at issue, they've all been 4

litigated.  He's testified that he signed an affidavit; it's 5

not relevant to the present case. 6

MS. DEMIROK:  Well, we do have an 8(a)(4) allegation and 7

part of that is that he participated -- he's been discriminated 8

against, because of his participation in either or 9

proceeding -- either by giving testimony or providing 10

affidavits, so I think to relate that to specific cases is 11

relevant.12

JUDGE TRACY:  Right.  But, you know, he just testified 13

that he has signed one.  So, the reason for why he signed it, I 14

don't think is relevant here.  So, I'm going to sustain the 15

objection.16

MS. DEMIROK:  Okay.  Thank you, Your Honor.  Your Honor, 17

may -- before I ask, can I ask him if he knows what proceedings 18

that affidavit was used for? 19

JUDGE TRACY:  Sure. 20

MS. DEMIROK:  Okay. 21

JUDGE TRACY:  That's fine. 22

Q BY MS. DEMIROK:  Do you know what proceedings that 23

affidavit was used for? 24

A Yes, I do. 25
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Q Okay.  What were those? 1

A That was for a 10(j) that we put -- the Board put out to 2

see if we could get a cease and desist order for all the 3

activity that was going on at the warehouse. 4

Q Okay.  And was it used for any other proceeding? 5

A The trial against Shamrock Foods. 6

Q Okay.  Now, you mentioned the trial.  Did you testify at 7

that trial? 8

A No, I did not testify at that trial. 9

Q Okay.  Did you make any type of appearance at that trial? 10

A Yes, I think -- I believe I came to two days of the trial. 11

Q Okay.  And did you see any of your -- any of the 12

supervisors from the warehouse when you made an appearance at 13

the trial? 14

MR. DAWSON:  Object -- Your Honor, objection.15

That's -- attending a trial is not giving testimony.  8(a)(4) 16

says you can't be retaliated against for assisting in a Board 17

proceeding.  Attending a proceeding is not -- it's not 18

participating, so we would again object on relevance grounds. 19

MS. DEMIROK:  Well, it's also alleged as an 8(a)(3) 20

allegation.  If he was here and if he was here in support of 21

the Union that would be Union activity. 22

MR. DAWSON:  Your Honor, again, I mean --23

MS. DEMIROK:  I'm -- this is like one question.  I mean, 24

I --25
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JUDGE TRACY:  So, you know, for that limited purpose it's 1

going towards the 8(a)(3) part, so I'm going to overrule the 2

objection.  So, you can answer that question. 3

THE WITNESS:  I'm sorry, can we --4

Q BY MS. DEMIROK:  So, I believe my question was, did -- 5

when you came to the trial on those two days, did you see any 6

supervisors from the warehouse? 7

A Yes, I saw -- well, Mr. Engdahl, the manager above him --  8

Q Okay. 9

A -- he had testified and was sitting directly in front of 10

him with the Union members.  My friend, Mario Lerma, he was 11

testifying and -- oh, I'm sorry, you're question was did I see 12

any supervisors.  I seen Mr. Engdahl and then when I was in the 13

doorway, on a particular day I had sat there and ran into Jake 14

Myers, he's a warehouse supervisor at my facility.  And it was 15

me, Mario Lerma and we all three couldn't fit through the 16

doorway.  And then something of the words of, hey how you 17

doing?  And then walked out the -- 18

Q Okay. 19

A -- door. 20

Q So, after the hearing; what, if any, Union activity did 21

you engage in during that month, still in September? 22

A Well, like always, I -- 23

JUDGE TRACY:  Well, let me step in.  The -- there was not 24

a date that he testified to that -- the hearing and I know that 25
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there'd been two prior proceedings here and then there was the 1

District Court, so if you could just clarify which 2

proceeding --3

MS. DEMIROK:  Sure. 4

JUDGE TRACY:  -- he attended? 5

MS. DEMIROK:  Yeah.  Okay. 6

JUDGE TRACY:  Okay. 7

Q BY MS. DEMIROK:  When you were just describing the 8

proceeding that you attended; where was it? 9

A It was here at the -- where I'm testifying at, in this 10

room right here. 11

Q Okay.  And you mentioned it was -- that your affidavit was 12

used for a 10(j) and for a trial; was that -- which one was it 13

--14

A That was -- 15

Q -- that you went to? 16

A -- the trial for Shamrock Foods, the one prior to this 17

hearing.18

Q Prior to this hearing?  Okay.  Could there have been other 19

hearings that you're unaware of? 20

MR. DAWSON:  Objection, Your Honor.  This -- number one, 21

leading; and number two, speculation.  And I know Ms. Demirok 22

didn't finish her question, so I can withhold my objection for 23

a moment. 24

JUDGE TRACY:  Well, I think that it -- I'm going to 25
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overrule the objection.  I just -- there have been several 1

proceedings here and I -- from myself, I just need to know 2

what --3

MR. DAWSON:  Sure. 4

JUDGE TRACY:  -- proceeding he attended.  So that's what I 5

just want to know.  So we --6

MS. DEMIROK:  Okay. 7

JUDGE TRACY:  -- at least focus on that?  Then move along. 8

MS. DEMIROK:  And if -- Your Honor, if it helps -- before 9

we started talking about this, I drew his attention to 10

September, so I'm not sure if maybe we can take administrative 11

notice of the date of that. 12

JUDGE TRACY:  Why don't you both just -13

MR. DAWSON:  Yeah. 14

JUDGE TRACY:  -- stipulate, if you can, because I mean it 15

is -- not in this record, but it is a public record of the 16

different proceedings that have occurred here.  So, I don't -- 17

I think it's perfectly fine to stipulate that there was a 18

proceeding last September -- whenever -- I don't know when 19

exactly it was, and is that the one that he's referring to? 20

MS. DEMIROK:  That's the only one in September? 21

JUDGE TRACY:  Okay. 22

MS. DEMIROK:  So, yes. 23

MR. DAWSON:  And we can stipulate, I think it was 24

September 8th through -- 25

JA 2270

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 90 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

512

MS. DEMIROK:  15. 1

MR. DAWSON:  -- 15.2

MS. DEMIROK:  Yeah. 3

MR. DAWSON:  I think September 8th through the 15th was 4

the first hearing, so we can stipulate to that, Your Honor. 5

JUDGE TRACY:  Okay.  So you're stipulating that that 6

hearing was September 8th through the 15th, 2015. 7

MS. DEMIROK:  Uh-huh. 8

JUDGE TRACY:  And so then you can use that to -- 9

there -- obviously it's direct, there shouldn't be leading, but 10

some to get the witness -- 11

MR. DAWSON:  Sure. 12

JUDGE TRACY:  -- to where they need to be, you can lead a 13

little.14

Q BY MS. DEMIROK:  So, when you talked about attending 15

the -- a trial that was at this location where we are today; do 16

you know if those were dates between September 8th and 17

September 15th --18

A Yes, that was --  19

Q -- of 2015? 20

A -- the trial dates, in between there's some -- in between 21

those dates I had came to the Labor Board hearing in here a 22

couple of days in support of my coworker -- 23

Q Okay. 24

A -- that was on the witness stand. 25
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Q Now, let's say after the end of that trial, so it would've 1

been the September 15th.  And during the rest of the month of 2

September, what, if any, type of Union activity did you engage 3

in at the warehouse? 4

A Well, there was a rumor going around the warehouse that 5

after Ivan Vaivao --6

Q I think it's Vaivao, Ivan Vaivao. 7

A Vaivao.  Ivan Vaivao had went on the stand and after that, 8

the trial was over, that he was telling people that Shamrock 9

had won and that -- you know, Shamrock won, we beat them in 10

court.  And that was the buzz around the warehouse.  And I 11

began to -- like I always did, hand out flyers.  And I had a 12

lot of guys asking me about the trial, because everyone knew 13

that I was the only worker that came during the trial to 14

witness, that wasn't on the stand, I guess testifying.  And I 15

had told them that that was not what I thought and that the 16

trial was -- still had to be decided, and that a 10(j) have 17

been filed.18

 And a lot of employees were asking me what did that mean.  19

I said, well, don't pay any attention to those rumors, they're 20

not true; a 10(j) is another thing that they file alongside of 21

waiting for the decision of the Court, that it's kind of like a 22

cease and desist order.  I mean things that are going on, if 23

they find violation and there's merit in it that, you know, 24

things would stop.  And even force them to go ahead and allow 25
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that to be filed, that there had to be a severity of the 1

charges.2

MR. DAWSON:  Your Honor -- 3

THE WITNESS:  And this is what I was explaining to 4

workers.5

MR. DAWSON:  And I'm only objecting to the extent that the 6

evidence can come in for the fact that it was said, but not for 7

the truth of it. 8

MS. DEMIROK:  And that's what it would be offered for, 9

Your Honor. 10

JUDGE TRACY:  Yeah, so -- 11

MR. DAWSON:  Okay. 12

JUDGE TRACY:  -- I note the -- that his testimony is not, 13

but it's actually what that means, it's his own -- what he was 14

sharing --15

MR. DAWSON:  Yes, Your Honor. 16

JUDGE TRACY:  -- with others. 17

MR. DAWSON:  Thank you. 18

Q BY MS. DEMIROK:  Okay. 19

A Then like I said, continuing to hand out flyers, 20

clarifying that it wasn't over, that don't believe that and 21

that there will be a final decision on the 10(j) or if it -- 22

the decision was from the court case. 23

Q Okay.  Now, you gave a lot of details in what you 24

explained to other employees, like how are you able to do that? 25
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A Well, I've been involved from the -- like I said, not 1

actively involved, since the campaign started.  But, you know, 2

after I signed the card, I got more involved.  But, I've been a 3

Union member for -- since 1985.  You know, I've worked for a 4

Union -- always Union companies, whether it's food distribution 5

companies, another Union I was affiliated with was the Railroad 6

Union, I worked for the railroad and there was also a union.7

And basically that's -- I'm sorry, I kind of lost my train of 8

thought for a second. 9

Q Yeah.  No, that's okay.  I'm just curious, like how did 10

you know so much about what a 10(j) meant? 11

A J was? 12

Q Yeah. 13

MR. DAWSON:  Your Honor, objection.  Again, relevance.  I 14

mean, again, the -- if the activity of talking to other 15

employees, it may be relevant, but the knowledge of the 10(j) 16

process and so forth -- this isn't relevant to either the 17

8(a)(4) or the 8(a)(3), so we would object on relevance 18

grounds.19

MS. DEMIROK:  Well, I would say it does go to the -- it 20

goes to the 8(a)(3) and it also -- I mean, it gives some 21

explanation about he was able to speak like that, which goes 22

for his credibility I think.  I mean, just to give you some 23

background about how he tends to know --24

MR. DAWSON:  Your Honor, his credibility with the other 25
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employees is not an issue in the case.  His credibility on the 1

stand obviously is, but whether or not other employees found 2

him credible is not relevant. 3

MS. DEMIROK:  Well, that's not really what I meant. 4

JUDGE TRACY:  Well, so I'm going to overrule the 5

objection.  I understand, though I would tend to agree however, 6

with what you're saying, Mr. Dawson.  But, just to set up 7

what's -- was going on and how he was able to share --  8

MR. DAWSON:  Okay. 9

JUDGE TRACY:  -- from whatever knowledge he -- wherever he 10

obtained it from, so -- yeah, I mean it's not quite 11

relevant -- I mean, it doesn't matter, frankly, where it came 12

from, but that's what he was doing.  But if that's to set it 13

up, that's fine. 14

MS. DEMIROK:  Okay. Thank you. 15

MR. DAWSON:  Thank you, Your Honor. 16

JUDGE TRACY:  Go ahead. 17

THE WITNESS:  Like I always was, I work mid-shift, like I 18

said, so people in the day-shift crew would -- into the area 19

that I sit and smoke a cigarette -- or sometimes -- and the 20

guys from the day crew, they know that I'm the guy that had 21

went to the trial and so they would ask me, hey Mike, what's 22

going on, what's the latest?  So, I mean, I would talk to first 23

crew, I talked to mid-shift crew and then the graveyard guys 24

would come in.  So, I mean -- and I'm pretty adamant about how 25
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I feel about the Union and outspoken in the warehouse, outside 1

the warehouse, in the parking lots.  And I mean, I was just 2

being me and --3

Q BY MS. DEMIROK:  So for how long did these conversations 4

go on for?  And when I say these conversations, I mean 5

conversations about the status of the 10(j) or anything about 6

the 10(j) or those kind of proceedings. 7

A I mean timeframe -- until -- I mean, until they were 8

granted that or any timeframe of, you know, minutes; two 9

minutes, three minutes, five minutes.  I'm not 10

understanding --11

Q Oh, okay. 12

A -- the question. 13

Q So you said these conversations started happening after 14

you attended the trial in September? 15

A Uh-huh.  And then after that. 16

Q And I'm just curious for the duration of time, not each 17

particular conversation, but --18

A Well, from that point on, I mean, it was something 19

constant, because I was the buzz in the warehouse, it all had 20

been stirred up again, because of, oh, they had won, they won.21

And I was like, well, what are you talking about?  They didn't 22

win, it's not even decided yet.  And this is what's currently 23

going on.  And I had guys that would ask me, you know, and I 24

was trying to get the information out there, because what was 25
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being spread around, the rumors, was untrue.  You know, for 1

someone to say that they had won, because they hadn't won, it 2

hadn't even been decided either way.3

Q Okay.  Now, I want to draw your attention to December of 4

2015, you mentioned that you had been passing out flyers; did 5

you pass out any flyers in that month? 6

A Yes, I did, I'm just trying to make sure that -- I was, 7

like I said, the only time I hadn't when I was on vacation and 8

I normally take vacation in December.  And I was on vacation in 9

the later weeks, so I think there was -- yeah, there was -- I 10

passed out flyers at the beginning of the month and maybe -- 11

maybe not close to my vacation, because like I said, you know, 12

you're on vacation, you're busy, you're planning things, 13

you're -- but, yes, I would say. 14

MS. DEMIROK:  Your Honor, may I? 15

JUDGE TRACY:  Go ahead. 16

Q BY MS. DEMIROK:  So, Mr. Meraz, I'm showing you what's 17

been marked as GC Exhibit Number 19. 18

A Okay. 19

Q Have you ever seen this document before? 20

A Yes. 21

Q Okay.  And could you tell us what this is? 22

A This is one of the flyers that I handed out during that 23

period of time. 24

Q Okay.  And can you just explain for us how you went about 25
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passing out flyers in the warehouse? 1

A Well, I would -- depends on what amount I had.  Sometimes 2

Steve would distribute them, he had more, for me to give it to 3

different people.  So I would either have a stack on my fork 4

and then I would hand some out to -- inside the lunchrooms and 5

then on the fork, I would always have them.  And if there are 6

particular guys that I know that always were interested on the 7

occurrence stat, or what was going on, I'd hand them a flyer, 8

or ask them if they wanted a flyer. 9

Q Okay.  And when you say fork, are you referring to your 10

forklift?11

A My forklift, yes --  12

Q Okay. 13

A -- my forklift, on the dash of my forklift. 14

Q Okay.  Now, I want to draw your attention to January 21st 15

of 2016; did you report to work that day? 16

A January 16th? 17

Q 21st. 18

A Oh, 21st, yes.  19

Q Yeah, January 21st.  Okay.  And what, if anything, 20

happened on that day; could you -- while you were at work? 21

A I was -- I reported to work, I had a floor foreman tell 22

me, hey they want to see you in the office, Supervisor Dave 23

Garcia needs to see you in the office. 24

Q Okay.  And Dave Garcia, again I'm -- I think -- 25
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A He's my immediate supervisor. 1

Q Okay.  And so what -- did you go to see Mr. Garcia? 2

A Yes, I went to see Mr. Garcia.  When I arrived at his 3

office there was another supervisor in the office, his name is 4

Tom Gomez, I believe.  Well, I always call him Gomez, but I 5

think his name is Tom. 6

Q Okay.  Is it possible that his name is Richard? 7

A Or Richard, yeah.  Yeah, that could be possible, yes. 8

Q Okay. 9

A I'm sure -- yeah, that's -- yeah, that's his name. 10

Q Okay.  And the person you're referring to, is he an 11

inbound supervisor? 12

A Yes, he's an inbound supervisor. 13

Q Okay.  So you get to Dave's office and then what happens 14

when you get there? 15

A Pardon me? 16

Q Once you got to Dave's office, what happened? 17

A I asked Dave, hey what's going on.  And he says, well 18

Mikey says we're going to go ahead and -- I got a write-up for 19

you.  And I said, write-up?  And I sat down; I must have been 20

in the office five or ten minutes at most.  And I said, a 21

write-up for what?  He says, well, we got you a write-up for a 22

missing pallet.  I said, missing pallet?  You know, I said, no 23

I'm not -- I had no idea what they were talking about.  I said, 24

what are you talking about?  I don't know, I -- my question to 25
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to them is, what are you talking about?  And he says, well we 1

have a write-up here, it's for a missing pallet.  It -- they 2

couldn't find the pallet, so you know -- so, I don't know if it 3

was, at that point, that they told me that it was supposed to 4

be going -- shipped out.5

 Or, I got that information later when I talked to Daniel 6

Santamaria.  But, the whole meeting was about they were going 7

to write me up.  I sat down and I told them I didn't believe 8

that I should be written up and that I -- this is the first I'm 9

hearing of this, that I wasn't going to sign a write-up and 10

that I was going to go talk to the HR department. 11

Q Okay. 12

A And I left the office.  And I told him if you can -- can 13

you call Daniel and let him know I'm going to go see him. 14

Q Okay.  And is Daniel the one who works in the HR 15

department?16

A Yes.  Daniel Santamaria. 17

Q Okay.  And so what, if anything, did you do after you left 18

Mr. Garcia's office? 19

A Well, I -- before I got to Daniel's office, I put on my 20

phone recorder. 21

Q Okay. 22

A I have a recording of it, I wanted everything to be 23

recorded, that was said, in case there was any discrepancy in 24

me trying to remember exactly what was said and --  25

JA 2280

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 100 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

522

Q Okay. 1

A -- just a record of the meeting, because it -- you know, I 2

had never heard of anybody getting written up for a missing 3

pallet and I've been there a few years.  And I talk, all the 4

time, with all forklift operators and missing pallets were a 5

common thing that happened around the warehouse. 6

Q Okay.  So did you eventually make it to Mr. Santamaria's 7

office?8

A Yes. 9

Q Okay.  And so why don't you tell us -- kind of start at 10

the beginning and walk us through what happened when you got 11

there?12

A I walked into Daniel's office, he said, hey how are you 13

doing?  There was greetings exchanged; I'm fine, how are you?14

And he said, what's going on Mike?  And I said, hey I'm here 15

because they're trying to give me a write-up, I don't 16

understand why they're giving me a write-up.  I let him know 17

that I was adamant about thinking I didn't deserve a write-up 18

and that they said they were going send the information over 19

via email to him about the write-up.  Because, he asked him, do 20

you have a copy of it?  And I said, no.  And he said, they're 21

going to write you up for what?  I said, there was some missing 22

pallet -- a missing pallet. 23

Q Okay.  When you said they, when you said they were going 24

to send it up; who were you referring to? 25
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A To Dave Garcia and Richard Gomez --  1

Q Okay. 2

A -- that they -- the write-up was on their desk and that 3

they were going to -- I asked them, can I can have a copy of 4

that to take to, I believe, to Daniel.  They said, well, I will 5

email it to him. 6

Q Okay.  And then -- so it sounds like you informed 7

Mr. Santamaria that they were going to send it to him? 8

A Yes. 9

Q Okay.  And then what happened after that? 10

A Conversation continued and I was telling him that -- 11

explaining to him the process of how a missing pallet -- oh, 12

no, I'm sorry.  Before that, at some point in the conversation 13

Mr. Santamaria says, oh, it's for 30 ounce for a full pallet 14

pull.  And a full pallet pull is something that's done -- I'm 15

an inbound forklift operator, a full pallet pull is done by an 16

outbound forklift operator.  So I said, well, how -- I said, 17

that's not even my department, I said 30 cases is missing okay.18

I said, well -- I started to explain to him the process of when 19

there's a missing pallet.  I said, when there's a missing 20

pallet that inventory control is contacted; an inventory 21

control person, he goes and looks for the pallet at the actual 22

location of where it's missing from. 23

 And at that point they'll up and down that particular 24

aisle and try to find it.  And I know this because I have 25
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worked as a forklift operator for a few years and on Fridays, I 1

was required to have a radio on Fridays, so I would always hear 2

when a supervisor would call out for a truck or a route that 3

was going out.  He would say, hey, I'm missing a pallet, or I'm 4

missing a product, what's going on?  They wouldn't find it, 5

then all the inventory control get involved, they would 6

actually physically go down to the warehouse and look for that 7

particular product that we're missing.  Now --8

Q So, did you explain all that to Daniel Santamaria? 9

A Yes.  And during the process of that, he said, can you 10

hang on Mike?  He's going to get a pen, let me write a couple 11

things down.  Okay. 12

Q Okay. 13

A So, I'm explaining that to him and tell him I didn't 14

believe that I should've been written up and I don't see why I 15

was.  I told him I was apprehensive about the whole issue, that 16

I was fearful, that you know, something -- this was leading to 17

something else more damaging to my employment there, and I told 18

him.  And then he began to say, well, you know, why are you 19

saying that?  I said, well, you know, I have -- anytime that I 20

have discipline -- I -- I'll resort -- you know, if I have to I 21

could -- I would get in contact with an outside agency, I had 22

to prior to this that I had filed with the EEOC or that I had 23

an issue that I was being charged with that I didn't do. 24

Q Okay. 25
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A So, and -- 1

Q So, you mentioned that Mr. Santamaria pulled out a pen and 2

started taking notes, did you see him taking any notes? 3

A I seen him take the tablet out, I seen him jot a few 4

down -- as for me seeing what he was writing or seeing if he 5

was not writing anything, I didn't really pay attention. 6

Q Okay.  So, after this conversation with Mr. Santamaria; 7

what happened after that? 8

A I explained to him that the process, like I said, of how 9

they found -- looking for missing pallets.  And I told him 10

if -- I was never contacted about that particular pallet that 11

was missing that day, which is not really protocol.  Usually, 12

like I said, they get a hold of an inventory control person.13

If he can't find it, then he'll get a hold of the last person 14

that had -- responsible for that pallet that scanned it.  And 15

at that point, then that person is involved and everybody is 16

looking for that pallet.  Now, I never was contacted that 17

night, I didn't hear about it. 18

Q I'm just asking you about your conversation with Daniel 19

Santamaria --20

A Well, that's what I was telling him. 21

Q Okay. 22

A I was telling Daniel I was never contacted, I've never 23

heard about it.  And I said they found it later in the location 24

that was -- they said the pallet was missing from a location 25
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that I had -- or 22-31 5th and they found it physically 220 5th 1

5th, which is a distance of maybe, what is nine feet away.  I 2

told them that, you know, if they would've contacted me that 3

evening about that pallet, I would've walked right over to the 4

location.  First thing I done is I would've looked in the area 5

to where it was supposed to been and looked to the left and 6

looked to the right.  I said, there's no way that that 7

inventory control person say that pallet was missing.   8

 And he began to say, okay Mike, let's go ahead and let's 9

 -- started to close up his, whatever he had, his computer, put 10

his pad down.  And I was going to suggest that we go ahead and 11

go down and see that portion of the warehouse, so I could 12

explain it to him.  And he said, well, we're going to go ahead 13

and do that, let's take a look at what's going on.  So we --14

Q Okay. 15

A -- decided to --  16

Q Did you --  17

A Pardon me? 18

Q Did you eventually go look at that location? 19

A Yeah.  We went down through the warehouse, and we walked 20

up and it was on aisle 20.  And we're talking about he used to 21

forklift driver also.  I don't know if it was before or after 22

we got to the location.  But we got to the location and I 23

showed him the location of where it was supposed to be at and 24

there was a small -- it was one bay -- in that particular 25
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aisle, 20, there's small boards, in a bay.  A bay is nine feet.1

So three small boards fit in a bay.  Now, we looked up to the 2

location to the 5th location, and if you get to the end of the 3

bay, that's the other location where they found the pallet. 4

Q Okay. 5

A Now, I turned around and said, you know, you can see the 6

pallet, you can see that LPN, the license plate on the pallet, 7

like I explained earlier that -- when I receive product, they 8

put a label on it.  And it's like a license plate --9

Q Uh-huh. 10

A -- gives you the description and what's on there and we 11

scan that it is in the warehouse.  And I said, well we can see 12

that label, I mean plainly, how come this -- there's no way 13

that pallet was there and he didn't see it.  I said -- I told 14

him look, and I walked over four steps, which is nine feet, 15

because I made it -- I made it a point to measure that, because 16

I went home and walked -- not that night, but I made a -- to 17

get the measurement, I walked four steps and I laid out a tape 18

and my son helped me and it was nine feet. 19

Q Okay.  So --  20

A So -- 21

Q -- but let's just talk about what happened with you and 22

Mr. Santamaria. 23

A Uh-huh. 24

Q You're down there looking at the location; what happens? 25

JA 2286

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 106 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

528

A He says that, yeah, I walk over and I give him the example 1

if it was there, this is what I would've done, I would've 2

looked up to the left, looked up the right.  And I said, and 3

it's right there.  I said, and it's right there.  I said -- and 4

I read off the current LPN and I remember it vividly, because 5

it's the age when I went to the service and it was -- it's my 6

birthday, so it was 1713 and I told him, can you see that?7

That's 13713 (sic).8

 And he said, yeah, he said -- at that point, he said, well 9

then -- he goes well, if -- yes, I can see that.  He said, if 10

that pallet was there then we should -- he said, this 11

definitely should be a write-up for the inventory control 12

individual, he said, if he couldn't see that. 13

Q Okay.  So, what else happened while you were down in the 14

warehouse with Mr. Santamaria? 15

A We began to walk towards -- going back down the aisle 16

towards his office and during that time too, I was explaining 17

to him that in that particular part of the warehouse that you 18

lose a lot of signal, that the computers will kick out stuff 19

that you've done -- that you've just done and it kicks it out 20

of -- incompletely, it'll reboot itself.  So, you'll have to 21

log back in and that happened most recently about three to five 22

times, I think that prior evening.  And I had told him that 23

happens all the time, you know. 24

Q And why were you bringing that up? 25
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A Because, during the course of my years of being a forklift 1

operator, it's been -- I've moved product where I've moved it 2

from one section to another and then a task will come up for 3

that particular product in the old location.  So, to me it was 4

a -- making note that -- you know, maybe the system had not 5

updated or somebody had moved it and not -- and tried to scan 6

it and it didn't update and it didn't get updated to where it 7

was, where they found it. 8

Q Okay. 9

A He had also --  10

Q Just wait for the question. 11

A I'm sorry. 12

Q Okay. 13

A I'm just trying to remember. 14

Q So after you brought that up to Mr. Santamaria, how did he 15

respond?16

A Gosh.  Okay, that's an update.  Gosh, I'm trying to 17

remember exactly.  Well, I know that during that course when we 18

were talking about that, he said he didn't like to -- he had 19

been a forklift operator before and he didn't like to be in 20

those aisles, because there was a lot of stuff going on in 21

those aisles, because there's a lot of tasks in those 22

particular aisles with the small boards.23

Q Were you recoding this whole time? 24

A Yes, I was recording this whole time, so if I can't 25

JA 2288

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 108 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

530

remember -- I know when we were walking towards his office too, 1

when I was telling him that, I was saying you can ask any 2

forklift operator that operates in this warehouse that that 3

happens all the time.  And --4

Q Okay.  And did he in fact talk with another forklift 5

operator?6

A Yeah.  Right before we got to the end of the warehouse, I 7

guess, area where it goes up to a stairwell, we seen a forklift 8

operator, and I said, well there's an operator right there.9

And yes, he did talk to an operator, his name's Mario Lerma. 10

Q Okay. 11

A And I asked him, hey, do you ever lose signal here?  And 12

he said, yeah, he said it happens all the time, and in fact he 13

had even told -- talked to his immediate supervisor that 14

evening prior they had -- he was losing signal and that the 15

particular aisle that it happened in was 20.  He said, every 16

time he went from aisle 21 to 20 that it would kick it out. 17

Q Okay.  And then so after you get done talking with 18

Mr. Lerma, did you go back to Mr. Santamaria's office? 19

A Yes, we did. 20

Q Okay.  And did you talk anymore with him in his office? 21

A It was kind of vague, it was more of, okay Mike I'm going 22

to look into this.  And I don't remember if it was when I was 23

up in his office or we were walking to his office that I said, 24

hey -- am I going to receive a write-up for this?  And he said, 25
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well, no Mike, I'm going to let them know that I need to 1

investigate and look at some stuff.  And pretty much that was 2

the point that -- and I don't remember if I brought it up, I 3

know there's two points that I had said that I was apprehensive 4

about it, that I had went to the outside agencies and I thought 5

that, you know -- to me in my mind, it meant that like if he 6

was going to write me up then I was just going to go to an 7

agency, because I didn't feel that there was no merit to that 8

write-up and that, you know, protocol was not followed.   9

 And that I've never heard of that ever in my time with the 10

warehouse or when I had ever questioned any forklift operator 11

that's had 20 years there, five years there, ten years there, 12

no one's heard of anybody getting written up for that. 13

MR. DAWSON:  Objection as to what other people have heard 14

of, Your Honor. 15

MS. DEMIROK:  You don't need to consider it -- 16

JUDGE TRACY:  Sustained. 17

MS. DEMIROK:  -- for the truth of the matter or asserted, 18

Your Honor. 19

JUDGE TRACY:  Yeah, so --20

THE WITNESS:  Oh, okay.  Can I use the bathroom?  If it's 21

a no, it's a no.  But --22

MS. DEMIROK:  Well --23

JUDGE TRACY:  How many --24

MS. DEMIROK:  -- if we could -- I just want to talk about 25
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one -- like maybe ten more minutes and then I can set up for 1

the authentication of the audio recording.  So, maybe that 2

would be a better time to take a break; would that work for 3

you?4

THE WITNESS:  That -- whatever you -- that's fine.  I just 5

was asking. 6

MS. DEMIROK:  Okay. 7

JUDGE TRACY:  I mean, do you need to go right now, or can 8

you wait --9

MS. DEMIROK:  If it's an emergency --10

JUDGE TRACY:  -- ten minutes?  How about we just go ahead 11

and take a break.  That way, yes, we want you to be 12

comfortable.13

THE WITNESS:  Oh, I'm comfortable, whenever you like, 14

would be fine.  I'm grown, I can wait ten minutes, but if -- 15

whatever you'd like. 16

MS. DEMIROK:  Anytime is fine for me, so whatever Your 17

Honor is okay with. 18

THE WITNESS:  Whatever you would like. 19

JUDGE TRACY:  Okay.  Just let's go ahead and take a break, 20

let's go off the record. 21

(Off the record at 1:41 p.m.)22

JUDGE TRACY:  Okay.  Now, before we took a break and then 23

during the break the court reporter had some questions about 24

spellings, which is common.  And then there was also a question 25
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about a number that was spoken about.  So, Ms. Demirok, if you 1

could just clarify with the witness here about that, before you 2

proceed.3

MS. DEMIROK:  Absolutely. 4

Q BY MS. DEMIROK:  So, Mr. Meraz, you had mentioned a number 5

earlier in your testimony and it ended with -- you said 5th; 6

could you clarify for us -- actually, could I just first have 7

you look at GC Exhibit Number 6 and that's going to be in a 8

stack in front of you.  It's going to have a --9

JUDGE TRACY:  On this stack right here.  No, this one.10

You're going to look at Number 6. 11

THE WITNESS:  Okay. 12

Q BY MS. DEMIROK:  So -- yeah, so they should all be in 13

order by numbers, so that's Number 6, and that's a two-page 14

document and I want you to --15

A I left my glasses in my car.  I can't --  16

Q Okay.  Let's --  17

A I mean, this -- I'm sorry. 18

Q Let's --  19

A I mean, for you to ask me a question I need to -- and, if 20

you say, can you see this and I don't think we want to wait 21

until I --22

Q This is the hardest one to read, but is there any way you 23

can read any of those numbers? 24

A No. 25

JA 2292

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 112 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

534

Q No?  Okay.   1

A I apologize. 2

Q No, I should probably -- I didn't know you wore glasses, I 3

sure would've warned you.  So -- okay.  So when you said -- 4

when you gave the number with -- and it ended in 5th, if you 5

were to see that on a document, would that be written out in 6

words or numbers? 7

A No, it would be written out numerically and that would be 8

05, instead of 5th. 9

Q Okay.  So, the number that you referred to, I think what 10

you said was CL202250 -- or five 5th -- wait -- 11

A CL202250 5th. 12

Q Okay.  And the zero 5th part of it --  13

A That is 05. 14

Q So, when you said zero 5th or when you said 5th before, it 15

would actually be written out as what? 16

A 05. 17

Q Okay.  So, the entire number would be in numerical and if 18

you could start at the beginning and go to the end of that 19

without saying the 5th? 20

A 2022505. 21

Q Okay.  Thank you.  And if you could, we might be talking 22

about numbers from here on out, so just to -- for ease of the 23

record, could -- it might be a habit to say 5th, but if you 24

could try to just say the numbers instead. 25
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A I will try --  1

Q Okay. 2

A -- as best I can, but years of ten, 12 hours a day it's 3

just --4

Q Okay. 5

A -- comes out that way. 6

Q So, you mentioned that you were -- that you recorded this 7

interaction you had with Mr. Santamaria on January 21st. 8

A Yes. 9

Q What did you record it on? 10

A On my cell phone at the time.  It was an Android cell 11

phone.12

Q Okay.  And at any point in time did you give the recording 13

to a Board agent? 14

A Yes. 15

Q Okay.  And how did you go about doing that? 16

A Well, I physically handed him the phone. 17

Q Okay.  And then --  18

A At the -- when I -- the affidavit, the day I made the 19

affidavit.20

Q Okay.  And did you see the Board agent do anything with 21

your phone?  In terms of with the recording.  How did you -- 22

how did they get the recording from your phone? 23

A They plugged it -- a wire into the phone and I guess 24

downloaded it.  I didn't have the means to do that or know how 25
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to do it. 1

Q Okay.  And do you still have the recording on your phone? 2

A Yes, I do and -- but it's a phone -- yes, I do. 3

Q Okay.  And do you -- did the Board agent notify you that 4

he was able to download the recording from your phone? 5

A Yes. 6

Q Okay.  And did the Board agent inform you what he or she 7

did with it? 8

A I think --  9

Q Once they got it off your phone. 10

A It was -- I don't know if it -- I don't understand what 11

you're asking me, is it -- like, was it part of the affidavit?12

Or, if it was transcribed? 13

Q No I just need to know like the actual process of getting 14

the -- where did he put it?  Did he say he stored it on his 15

computer?  Did he say he put it on a CD or a flash drive, or 16

did he tell you anything?  I don't know. 17

A I don't recall.  I don't recall if it was on the --  18

Q Okay. 19

A -- flash drive -- 20

Q But you just gave him your phone and you saw him plug it 21

into his computer? 22

A Yeah, he downloaded it. 23

Q Okay. 24

A So he had a copy of it. 25
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Q Okay. 1

A Where that went, to computer or a flash drive. 2

Q Did he tell you that he had received it? 3

A Yes. 4

Q Okay. 5

A He received it and he had the recording.  I've got the 6

recording from your phone, that's what he said. 7

Q And is the Board agent the same Board agent who signed the 8

affidavit that you gave related to this case? 9

A Yes, to my signature, yes. 10

Q Okay.  Okay, now I'd like to just play portions of the 11

recording in order to identify the voices in the recording.12

And I'm going to be asking you if you can identify certain 13

voices in the recording.  We could listen to the whole thing, 14

but it's about -- it's over half-an-hour, 40 minutes.  And the 15

last time, what we did was -- 16

MR. DAWSON:  And Your Honor, I guess I'm -- I know it's 17

not -- it hasn't been moved for admission yet, but we would 18

have to object.  Looking at the transcript, it seems like there 19

are a lot of inaudible words and that being the case, you know.20

Just as an example, on page 11, and I know Your Honor doesn't 21

have the transcript, it says, "We have to reboot a couple of 22

times to pick up the scanner, we log in and then" -- it'd go 23

back to that inaudible -- "where I put it at sometimes the 24

product is already, inaudible, Santamaria, that's the way I 25
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used to it, it happened to me, inaudible, I write down, 1

inaudible, where I put it so I won't waste time and I would 2

come back and type all of it in.  Oh, yeah, yeah, that's -- 3

but, I was talking about you scan, inaudible, it blow-up, 4

inaudible, the way to go to the next day and just cut off on 5

you, inaudible" -- there's a lot inaudible in the transcript. 6

JUDGE TRACY:  Uh-huh.  And so you know it's not -- it 7

hasn't been moved for admission.  I mean, I don't have the 8

transcript, we haven't even heard it.  But, I would say that 9

that would just go to the weight of how much I give to that 10

evidence.  If it's something that isn't helpful, because I 11

can't hear all of it, well it'll go to the weight of it.  I 12

mean --13

MR. DAWSON:  Okay. 14

JUDGE TRACY:  -- I'm not going to make up what the words 15

are in between. 16

MR. DAWSON:  Of course, and thank you, Your Honor. 17

JUDGE TRACY:  But, why don't you go ahead and proceed and 18

then, obviously, you can object again when --19

MR. DAWSON:  Sure. 20

JUDGE TRACY:  Yeah.  And so previously you're -- we're not 21

going to play the whole part; is the transcript of the whole 22

part of the --23

MS. DEMIROK:  The transcript --24

JUDGE TRACY:  -- whole thing? 25
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MS. DEMIROK:  -- is the whole thing, yes.  I think in the 1

past we did play it when it was a short -- I think the one was 2

probably like maybe 15, 20 minutes or something.  But we'll 3

usually play it -- have him recognize the beginning, the middle 4

and the end of these. 5

JUDGE TRACY:  And so, Mr. Dawson --6

MR. DAWSON:  Yeah, I'm sorry, Your Honor. 7

JUDGE TRACY:  -- Ms. Inesta, they're not going to play the 8

whole portion of it, or the whole thing. 9

MR. DAWSON:  Your Honor --10

JUDGE TRACY:  Any objections to that? 11

MR. DAWSON:  -- at present, you know, if playing the 12

excerpts is purely so, the witness is able to identify the 13

voices, that -- no objection to that.  But given the witness' 14

testimony that he's not sure how it was stored or for that 15

matter transcribed, he hasn't testified on the transcription 16

yet.  I think the only way to properly authenticate the 17

recording would be for him to listen to it and then confirm 18

that that's the entirety of the recording and nothing has been 19

excised or otherwise modified.  I think aside -- you know, 20

short of that, I don't think because Mr. Meraz didn't put the 21

recording on the actual flash drive and didn't type the 22

transcript, I don't -- I would submit that there's not 23

sufficient evidence to authenticate either exhibit at this 24

point.25
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MS. DEMIROK:  Well, I can pull Board agents and put him on 1

the stand if we need to do that.  But, I mean he -- it doesn't 2

seem necessary. 3

JUDGE TRACY:  Uh-huh.  So, I mean his testimony and 4

there's no reason not to -- at least, I haven't seen anything 5

to not believe him, that he gave it and then he turned it over.6

But, if you feel that it would be beneficial to hear the whole 7

thing, we'll sit here and listen to the whole thing.  So, I 8

mean the authentication purposes of it at this point, again, it 9

hasn't been moved for admission, but as long as he can 10

authenticate the voices that this is the recording that he 11

made, this is the one that he turned over, then I would accept 12

it as his actual recording and the transcript that goes along 13

with it. 14

But, if need be, we can just listen to the whole thing -- 15

MR. DAWSON:  And Your Honor, just so the nature of my 16

objection is clear, it's not based on any, you know, 17

insinuation that Mr. Meraz didn't provide the recording to the 18

Board agent, it's more the issue of, I think to authenticate a 19

recording, the witness has to authenticate that it's complete.20

And I don't think that just based on the testimony, so far, 21

that this witness can, without listening, say that what's on 22

this flash drive is a complete copy of the recording that he 23

made.  And I don't think it's appropriate to put in excerpts, 24

unless you provide the full recording.25
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And so I think as cumbersome as it may be, for the witness 1

to testify that, yes, what's on this flash drive and what 2

appears on this transcript, that is the entirety of what I 3

provided to the Board agent.  Because, he didn't record it to 4

the flash drive and he didn't type out the transcript, I think 5

he's going to have to -- I think that's how we have to do it. 6

MS. DEMIROK:  And that may be true, it's just in the past 7

what we did to speed things along, I figured it would be a 8

reasonable way to do it this time too, so.9

JUDGE TRACY:  Well, so let's go off the record a minute. 10

(Off the record at 2:03 p.m.) 11

JUDGE TRACY:  Okay.  Go ahead. 12

MS. DEMIROK:  Okay.  So -- 13

JUDGE TRACY:  So you guys went off the record and trying 14

to resolve how we're going to proceed with this recordings. 15

MS. DEMIROK:  That's correct, Your Honor. 16

DIRECT EXAMINATION CONTINUED 17

Q BY MS. DEMIROK:  And so what I would like to do now is for 18

you, Mr. Meraz, I'd like to play part of this recording that 19

you testified about regarding Daniel Santamaria and your 20

interaction with him on January 21st and what I'd like you do 21

is identify some voices for me and just answer the questions 22

that I have as we go along.  Okay? 23

A Yes. 24

MS. DEMIROK:  I'm sorry, I seem to have misplaced -- 25
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JUDGE TRACY:  Your remote? 1

MS. DEMIROK:  Could we go off the record for a second? 2

JUDGE TRACY:  Yeah, let's go off the record. 3

(Off the record at 2:27 p.m.) 4

Q BY MS. DEMIROK:  Okay.  Mr. Meraz, before we take a 5

listen, I'm going to hand you what's been marked as GC Exhibit 6

Number 20(b).  And 20(a) is going to be the flash drive itself 7

of the continuing audio recording, the audio recording of which 8

we're going to be listening to right now. 9

So, Mr. Meraz, I'm going to start this at the beginning 10

and -- 11

(Audio played) 12

Q Did you recognize that voice that we just heard? 13

A Yes. 14

Q Okay.  And whose voice is that? 15

A Daniel Santamaria. 16

Q And what did Daniel Santamaria say? 17

A I wasn't paying attention to what he said.  I was 18

listening to the voice. 19

Q Okay.  Well, if we could -- do you want me to play some 20

more?21

A Yeah. 22

Q And can you hear this? 23

A Yes. 24

Q Okay. 25
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(Audio played) 1

Q Did you recognize that voice? 2

A Yes, that's myself. 3

Q Okay.  Is that the same voice that we were listening to 4

prior?5

A Yes. 6

Q Okay.  So it was you talking? 7

A Yes. 8

Q Okay.  And I played from here on out.  I started at time 9

zero and I went up to minute 105 in the recording, one minute 10

and five seconds.  Okay.  And you have listened to the 11

recording prior to giving it to the Board agent, correct? 12

A Yes. 13

Q Okay.  And what we heard so far, is that an accurate 14

representation of the beginning of the recording that you made? 15

A Yes. 16

Q Okay.  Now, I'm going to play some more and I'll stop and 17

I'll ask you some more questions about it, okay? 18

A Okay. 19

Q And if you could also, you can follow along in the 20

transcript if you need to.  But if I'm asking whose voice it 21

is, I want you to go based on what you hear.  Okay. 22

JUDGE TRACY:  And let me just note -- I'm sorry -- he was, 23

I think, pointing that he doesn't have his glasses. 24

MS. DEMIROK:  Oh. 25
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THE WITNESS:  Yeah, I can't follow at all on this 1

transcript.2

MS. DEMIROK:  Okay. 3

THE WITNESS:  So when you -- if you ask me a question and 4

say, can you go to line, or whatever reference you give me,5

I -- 6

Q BY MS. DEMIROK:  Okay.  Well, we'll just focus on what we 7

hear.8

A Okay. 9

Q Okay.  So now we're at one minute and six seconds and I'm 10

going to play some more and I'll stop and ask you a question, 11

okay?12

(Audio played) 13

Q Okay.  So there was another person that spoke there.  Do 14

you recognize that voice? 15

A Yes. 16

Q And who is that? 17

A That's Daniel Santamaria. 18

Q Okay.  And I kept it playing for one minute and six 19

seconds in the recording up until I just stopped it at one 20

minute and 52 seconds.  And so far, has this been an accurate 21

representation of the recording that you made? 22

A Yes. 23

Q Okay.  Now, the recording is -- it's 39 minutes so I'm 24

going to jump to about a minute and 20 or so.  Okay.  I'm going 25
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to go to -- well, it says, 21 minutes and 18 seconds, and for 1

those of us who are looking at the transcript, you can turn to 2

page 7. 3

(Audio played) 4

Q And do you recognize that voice? 5

A Yes. 6

Q And whose voice is that? 7

A That is myself. 8

Q Okay.  And I'm at 21 minutes and 29 seconds. 9

(Audio played) 10

Q Did you recognize the other voice that was speaking? 11

A Yes. 12

Q And who was that? 13

A That's Daniel Santamaria. 14

Q Okay.  And I'm going to keep playing through it here 15

because I'd like you to recognize a voice because there may be 16

one wrong person named on this. 17

(Audio played) 18

Q Okay.  Did you hear someone say something about cherry 19

picking or cherry picked? 20

A Yes. 21

Q And whose voice was that? 22

A That's Daniel Santamaria. 23

MS. DEMIROK:  Okay.  And I would -- you know, Your Honor, 24

the transcript in here -- and I noticed this right before we 25
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started that a person who comes in later is -- that's one1

with -- on page 7, it says, Lerma, and I would just ask for -- 2

if we could actually stipulate that that's actually Santamaria 3

rather than Lerma. 4

MR. DAWSON:  Yes, we can stipulate that that was Daniel. 5

MS. DEMIROK:  Okay. 6

JUDGE TRACY:  Okay.  So this on page 7 of the transcript 7

is actually Santamaria 22:18? 8

MS. DEMIROK:  Yes. 9

JUDGE TRACY:  Okay. 10

Q BY MS. DEMIROK:  And I'll keep playing to go to that next 11

line with it and see if that's also -- 12

(Audio played) 13

Q The slots, different slots, do you know whose voice that 14

is?15

A That is Daniel Santamaria. 16

MS. DEMIROK:  Okay.  And I would ask for the same 17

stipulation.18

MR. DAWSON:  Stipulate. 19

JUDGE TRACY:  Okay.  So 22:15 is Mr. Santamaria, as well.20

Okay.21

Q BY MS. DEMIROK:  And from what you've heard from this 22

middle part, is that an accurate representation? 23

JUDGE TRACY:  Oh, not 22:15.  I'm sorry, 22:20. 24

MS. DEMIROK:  Yeah, 22:20. 25
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JUDGE TRACY:  Sorry. 1

MS. DEMIROK:  On page 7 of GC Exhibit Number 20(b). 2

JUDGE TRACY:  Thank you. 3

Q BY MS. DEMIROK:  So this middle portion so far, is that an 4

accurate representation of the middle of the recording that you 5

made?6

A Yes. 7

MS. DEMIROK:  Okay.  And, Your Honor, while we're doing 8

this, if there's any inaudible portions that anyone would like 9

to hear at this point in time, if we could spend a few minutes 10

and get -- and do that if anyone is interested in that. 11

MR. DAWSON:  That's okay, Your Honor.  I mean, as Your 12

Honor noted, that would go to the weight of the recording.  I 13

think, you know, to some extent -- and I'm understanding that 14

General Counsel hasn't yet moved for admission of GC-20(b), but 15

it doesn't appear to be a verbatim recording, not that there 16

are any serious issues so far, but it -- there were a couple of 17

words in there that were not -- did not match up, again nothing 18

significant.  But I think, you know, as long as we understand 19

that the transcript is being admitted as maybe helpful but not 20

necessarily verbatim, I think, you know, we can withhold our 21

objection.22

JUDGE TRACY:  Okay.  I mean, yes, I would agree with that. 23

MS. DEMIROK:  As for the General Counsel, I would say, 24

that's the purpose of including the transcript along with the 25
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audio recording so that it can be an aid to the actual 1

recording itself. 2

JUDGE TRACY:  Okay.  And this actual recording I'll be 3

able to later listen to myself, the whole thing? 4

MS. DEMIROK:  Yeah.  Usually -- the last time we got flash 5

drives, they included them within the exhibits.  They put an 6

envelope and then put the flash drive inside. 7

JUDGE TRACY:  Okay.  Okay.  Then that's fine because yes, 8

it's not exactly -- if there's a plural, I notice that that was 9

kind of missing from that, so -- but, you know, Mr. Dawson, if 10

there's any need for anything -- I don't, I'm going to let you 11

guys do the work there. 12

MR. DAWSON:  Sure, sure, yes.  Thank you, Your Honor. 13

Q BY MS. DEMIROK:  Okay.  Now I'm going to move to the 34 14

minute mark, as close as I can get it to that.  Okay. 15

(Audio played) 16

MS. DEMIROK:  And we're on page 11 of GC Exhibit Number 17

20(b).18

Q BY MS. DEMIROK:  The "outside the wall, I told Lily last 19

night," did you recognize whose voice that is? 20

A That was Mario Lerma. 21

Q Okay. 22

MR. DAWSON:  Your Honor, if I -- it's not an objection, 23

but just to my ears, it sounds like maybe at 34, like 34:04 was 24

also Daniel. 25
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MS. DEMIROK:  Oh, that could be.  It was kind of like -- 1

sounded kind of in the background and -- 2

MR. DAWSON:  It did, yeah. 3

MS. DEMIROK:  I don't mind -- 4

MR. DAWSON:  And this is obviously not my place, but you 5

may want to replay it and maybe ask Mr. Meraz if he can 6

identify that voice. 7

MS. DEMIROK:  Okay. 8

(Audio played) 9

Q BY MS. DEMIROK:  Did you hear the line with the hook? 10

A It was "a hug". 11

Q A hug? 12

A Yeah, that was Santamaria.  I remember that when he said, 13

"Oh, I'm not going to ask.  The guy's going to want a hug."  He 14

was being -- he was just joking. 15

Q Okay.  So when it's at that point, we'll be able to read 16

this, but -- 17

A That was Daniel Santamaria. 18

MS. DEMIROK:  Okay.  So that was at 34:04.  Is that what 19

we could stipulate to, Daniel Santamaria? 20

MR. DAWSON:  That's fine with Respondent, Your Honor, and 21

I don't know if you also want to stipulate that it's not going 22

to hook?  He's not going to hug me? 23

MS. DEMIROK:  Yes, we can stipulate that there's a -- 24

THE WITNESS:  Yeah, I don't want to ask if he's going to 25
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hug me.  He's kind of a big guy. 1

Q BY MS. DEMIROK:  Okay.  And I'm going to move to the end 2

so we can get that.  And I'm at the 38 minute mark so that's 3

going to correlate to the last page, page number 13 of GC 4

Exhibit 20(b). 5

(Audio played) 6

MS. DEMIROK:  Okay.  And that went up to the 39 minute 7

mark and I think it was 30-something seconds. 8

Q BY MS. DEMIROK:  So, Mr. Meraz, is -- that last part that 9

we heard, is that an accurate representation of the end of your 10

recording?11

A Yes. 12

MS. DEMIROK:  So, at this time, Your Honor, I would move 13

to admit what's been marked as GC Exhibit Number 20(a) and 14

20(b).15

MR. DAWSON:  No objection to 20(a), Your Honor.  And 16

20(b), no objection to its admission, but I would ask with Your 17

Honor's leave, if we do identify any significant variations 18

between the transcript and the audio recording, that perhaps we 19

could be permitted to raise that in brief.  Would that be okay 20

with Your Honor? 21

JUDGE TRACY:  Well, here's actually what I was thinking.22

This case is probably not going to finish tomorrow.  I would 23

say that General Counsel's Exhibit 20(a) is admitted into 24

evidence.25
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(General Counsel Exhibits Number 20(a) Received into Evidence) 1

JUDGE TRACY:  20(b), I will say that I will -- I will take 2

it for now, but even listening to it now, it's not -- it's not 3

-- there can be some slight variations, but it's not exactly 4

accurate where there are to me significant voices that should 5

have been transcribed.  I'm not sure who Mr. Gomez is at the 6

end who transcribed it, language specialist, but I would say 7

that what would be the best evidence aside from listening to 8

the recording and then for me to then listen to what I hear, 9

but I might not hear everything and I'm certainly not going to 10

know the voices.  And since you've got this time, I would 11

honestly -- I'm going to accept 20(b), but I do not --12

Mr. Dawson, what you're saying, it's not an accurate 13

representation of this recording.  So I'm not sure how helpful 14

that will be. 15

What I would say is that you guys take the time to both 16

sets, listen to this recording and insure its accuracy and then 17

you guys can exchange it and maybe then you can stipulate -- 18

not stipulate to it, but you can then at the -- when we 19

conclude or before we conclude, to substitute this transcript 20

with a more accurate version of it because even listening to 21

that middle recording, there were some voices that were not 22

actually -- it wasn't even noted as inaudible.  They were just 23

missing.  And it would be quite beneficial if your witness here 24

who made the recording also might check it out because25
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"hook" -- I didn't know what hook was, but now he's explaining 1

it was a hug.  That's totally different. 2

And, you know, they're joking around, and I get that.  So 3

that's what I suggest that we do.  If in the end you all don't 4

do that, it is what it is.  I'm going to look at it, read it 5

and -- but I'll be reviewing the audio, too, but if you really 6

want the most accurate for both sides, instead of having to 7

brief it, which isn't evidence, you want the evidence in the 8

record for any appeal.  You want the accurate -- you don't want 9

your brief -- brief isn't evidence. 10

MR. DAWSON:  Sure. 11

JUDGE TRACY:  So that's what I would do is take that time.12

Okay?13

MR. DAWSON:  Yes, Your Honor.  Thank you. 14

JUDGE TRACY:  So we'll admit General Counsel's Exhibit 15

20(b) with the caveat that I just explained that I would 16

certainly welcome any substitutions for 20(b). 17

(General Counsel Exhibit Number 20(b) Received into Evidence) 18

MR. DAWSON:  Thank you, Your Honor. 19

JUDGE TRACY:  And we still have 19 that's out there, just 20

so you know. 21

Q BY MS. DEMIROK:  And I'm handing you what's been marked as 22

GC Exhibit Number 28. 23

A Okay. 24

Q So, Mr. Meraz, we have just talked about January 21st.  I 25
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want to draw your attention now to February 1st of 2016. 1

A Okay.  Just a second. 2

Q February 1, 2016. 3

A February, okay, February 1, 2016. 4

Q And did you report to work that day? 5

A Yes. 6

Q Okay.  And what, if anything, happened while -- 7

significant that when you were at work that day? 8

A I was asked -- I don't remember by who -- to go to Daniel 9

Santamaria's office that he wanted to speak with me. 10

Q Okay.  And did you go to speak with Mr. Santamaria? 11

A Yes, I went up to his office.  I don't remember if I 12

knocked on the door, but I did open the door.  And when I 13

opened the door, inside the office was sitting the boss, 14

sitting -- Ivan Vaivao, Vaivao or Vaivao, whatever you 15

pronounce it. 16

Q Okay.  And was Mr. Santamaria also there? 17

A Yes, he was in the office because both of them were 18

present.19

Q Okay.  And so tell us what happened when you were there. 20

A Daniel informed me that I would be receiving discipline 21

for the incident.  I raised objections that I -- like I did 22

prior to our last meeting that I never heard of anybody being 23

written up for that offense.  He said that he had done some 24

research and had been a -- actually, a replenishment.  It was a 25

JA 2312

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 132 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

554

stack of three pallets that I had moved where within those 1

three pallets, one of the pallets that I had relocated was 2

missing.  So, when I moved those three pallets, I put one 3

pallet into another location, which was scanned properly and 4

put in there.  I filled a selection slot with one of those 5

three pallets that I got correct and put inside the selection 6

slot, and the other particular pallet was put into the overhead 7

reserve, which was the missing pallet.  And I just objected to 8

the whole thing that I shouldn't be getting a write-up. 9

Q Okay.  Now, I know you're without your glasses, but I'm 10

going to see if you can identify something for me.  Do you see 11

Exhibit Number 5? 12

A Exhibit Number 5.  Okay. 13

Q There you go.  And you can take that out of that stack if 14

you want to. 15

A Okay. 16

Q Okay.  And can you look at the bottom left-hand corner of 17

this document? 18

A Yes. 19

Q Okay.  And can you see, is that your signature? 20

A Yes. 21

Q Okay.  And it's dated 2/1/16; is that right? 22

A Yes. 23

Q Okay.  And from the best you can tell, is this the write-24

up that you received that day on February 1st? 25

JA 2313

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 133 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

555

A Yes, it is. 1

Q Okay.  Now, what time did you report to work that day? 2

A 2:00. 3

Q Okay.  And do you have any idea, was this immediately when 4

you got to work that you got called into Daniel's office? 5

A No, I don't believe so.  No, I think it was maybe after my 6

first break.  Our first break is at like 4:30. 7

Q Okay. 8

A I think, I'm not sure.  I don't think -- it wasn't right 9

when I got to work. 10

Q Okay.  Now, Mr. Meraz, are there, like, put-away 11

procedures that you have to follow when you're working and 12

doing like inbound work? 13

A Yes. 14

Q Okay.  Could you tell us about that?  Like, how do you go 15

about putting away a product? 16

A Well, you'll pick the product up, you'll scan the LPN 17

label, which is basically, like I said before, a license plate 18

that identifies that product and whatever description is on it, 19

what it is and what the case count is.  Now, you know, you take 20

the product and then you place it in a reserve selection slot, 21

like I said, close to where the selection slot for that product 22

is, and then you pull up to where you're going to place it, 23

you'll scan the location that you're going to do that and then 24

you'll either type in or scan from the barcodes that are on 25

JA 2314

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 134 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

556

your forklift what level it's being put in. 1

Q Okay.  And let's talk about this incident involving the 2

one that you got written up for. 3

A Uh-huh. 4

Q Now, do you know -- do you recall what kind of product it 5

is that this pallet was? 6

A It was a small board pallet.  I think it was some kind of 7

mayonnaise or something, I don't know.  It was going to a 8

Cutees (phonetic), I think the account was. 9

Q Okay.  And was it -- what were you tasked to do that day, 10

if you recall, in regards to that pallet? 11

A The -- 12

Q Well, can you just explain the incident?  Like, you 13

mentioned what they had told you about the three-stack.  I 14

mean, is that what you recall happening? 15

A Well, when he explained to me that he found that the 16

restacking movement, naturally I knew that if I was moving 17

that, it was to fill a selection slot, which on the 13th of the 18

day of the week is, I believe, a Wednesday, I'm not sure.  I 19

think it's in the middle of the week.  I am an inbound forklift 20

operator.  So, during the course of my time when I'm working as 21

an inbound forklift operator, we check sometimes on our work 22

screen if there's any product that needs to be filled urgently, 23

which is indicated by a form near the work line.  So I believe 24

that when I checked that screen, it said that it needed to25
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be --something needed to be filled in the selection slot.  So I 1

grabbed those three pallets. 2

Q Just so we're all on the same page, selection slot is 3

different than a reserve slot, right? 4

A Yeah, a reserve slot is above the area where people pick 5

product from.  A selection slot is where they select product 6

when they're doing their orders and it's anywhere from two 7

levels high to three levels high, but in those particular 8

aisles, it's three levels high.  So, if I was picking something 9

off the third level, it would be, you know, at the height where 10

you can see.  So I don't know how high that is, but -- you 11

know, so the fourth would be right above that. 12

Q So, which item was the number for?  Was it the pallet that 13

ended up being missing? 14

A No, actually that wasn't my job that day to put that 15

pallet that was -- are you referring to the full pallet pull 16

that shorted the customer or -- 17

Q Well, let's go back to the number.  So the pallet that was 18

missing, the one that was logically placed at CL2023105 -- 19

A Uh-huh. 20

Q -- but was physically placed at CL2022505 -- 21

A Yes. 22

Q -- that's the pallet I'm talking about. 23

A Okay. 24

Q So what -- like, what were you doing with that pallet and 25
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why?1

A I was refilling a selection slot for the outbound part of 2

the warehouse and I grabbed that pallet with another pallet to 3

take it over to the other location I was filling.  Now, in 4

those particular aisles, there's a lot of product because of 5

the small board.  So, if you're moving that product, it might 6

be always -- it might be the center pallet.  So, instead of 7

moving all three pallets in that particular aisle that you're 8

in, most of the time forklift operators will grab that stack of 9

pallets, move it to the aisle that it has to fill the selection 10

slot and place the top pallet in the overhead reserve area and 11

then they'll put the one that's needed into the selection slot 12

in that aisle and then the last pallet, because it was a stack 13

of three, was naturally put in the overhead reserve area, as 14

well.15

Q Okay.  So you ended up putting some in the reserve slot 16

and one of them in the pick slot or the selection slot?  Did I 17

understand you right? 18

A Yeah, I filled the selection slot and two reserve slots 19

with the pallets that were left from that move of the pallets. 20

Q Now, the pallet, the one that is described in the write-21

up, is that the one that you put in the reserve slot or the one 22

you put in the selection slot? 23

A The one I put in the reserve slot. 24

Q Okay.  Now, when you moved that product, the one that 25
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we're talking about, and when I say, that product, unless I 1

indicate otherwise, I'm referring to that missing pallet -- 2

A Okay. 3

Q -- the one that was indicated in the write-up.  So, when 4

you moved that product, were you tasked to move that particular 5

product?6

A No. 7

Q Okay.  So I guess that's what I'm a little bit confused 8

and I think you guys might use a lot of your own language, but 9

if you could kind of break it down for me so that I understand.10

What was the task and why were you moving three pallets at that 11

time?12

A The task was to fill one of those other pallets that was 13

in that stack.  The task was to fill that selection slot with 14

what they called for. 15

Q Okay. 16

A And then just assuming that it was the center pallet, 17

that's why someone would grab three stacks and move it. 18

Q Okay. 19

A Because what we need -- our rate of pay is based on the 20

amount of moves and tasks that we do per hour. 21

Q So, if you're tasked to move one product in the stack, if 22

you just happen to move the other two, then you can scan those 23

and get paid for those two?  Is that what I'm understanding? 24

A It really goes upon your average for the week.  Then they 25
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divide it by how many hours you work, and based on that number 1

is how they pay you, your pay rate.  Now -- 2

Q Okay.  So is that every time you move a product, you scan 3

it and that's how it keeps track of what goes into this 4

calculation for your pay? 5

A Yes, it's credited to your -- but, I mean, other factors 6

are to take into consideration if that pallet was placed on top 7

of the three pallets, you would grab the top pallet because you 8

wouldn't have to move the other pallets.  The only reason that 9

you move all the pallets is so you get credit for moving those 10

pallets because it's based on the work you do for that 11

particular day.  So, if I -- you know, if I move a pallet, I'm 12

going to scan it because I get credit for it. 13

Q Okay.  Now, the particulars about which pallet, the middle 14

or doing a triple stack or the reasons, I mean, are you saying 15

that based on what generally happens or are you saying that 16

that's definitely what happened on that day? 17

A Based on what my habits of my work habits.  If it's 18

generally right where I can access it and I can make the move 19

without having to move the other pallets, it just flows better, 20

but if I have to move those particular pallets that are in the 21

way, I'm getting credit for them because that's what I do.  I 22

generally move things from A to B. 23

Q Okay.  And -- okay. 24

MS. DEMIROK:  Now, if I could have a moment just to make 25
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sure I have checked everything? 1

JUDGE TRACY:  Let's go off the record for a minute. 2

(Off the record at 3:05 p.m.) 3

JUDGE TRACY:  Okay.  Go ahead. 4

Q BY MS. DEMIROK:  So I just want to take you back to the 5

day you went to speak with Daniel Santamaria that you testified 6

about.7

A Uh-huh. 8

Q Why did you choose to go and speak with him? 9

A Well, I chose to speak with him because I thought it was 10

unfair, like I have stated earlier, that no one has ever been 11

written up, in my knowledge, for the period of time I've been 12

there, anybody I had asked that had been written up for a 13

missing pallet, and for missing 30 shorts, I was kind of 14

confused because being an inbound forklift operator, I would 15

place product and there would be a missing pallet.  But 30 16

shorts is for the outbound side of work.  So I was kind of 17

confused.  I wanted clarity, but I didn't believe that I should 18

be written up and I had never been contacted about that missing 19

pallet so I didn't know what he was talking about. 20

Q Okay.  Now, in your experience, what typically happens if 21

a pallet that you've touched goes missing? 22

A Well, the procedure is that if they're looking for the 23

pallet for any particular reason, to fill a selection slot or 24

to go out, like a full pallet pull that inventory control is 25
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called.  Inventory control comes down physically to the aisle 1

and looks for the product, and if it's not where they say it's 2

supposed to be that someone put it logically, they go up and 3

down the aisle and they look all the levels.  They look from 4

top to bottom.  And this has happened many times during my 5

years I've worked in there.  I've seen inventory control come 6

in, ask me, "Did you -- have you -- do you recall this pallet?" 7

And it won't be for any particular reason that I put it there 8

or I don't know who put it there, but he's looking for it and 9

he says, "Can you come and" -- I've had them ask me to pull 10

down pallets so he can see the license plate numbers and see if 11

that's the pallet they're looking for.  So it's something that 12

happens all the time. 13

Q Okay.  Now, I just want to show you one more thing and 14

hopefully we'll be able to do this without your glasses.  But I 15

think we have it up there, too.  It's just Exhibit Number 10. 16

A 6, 19, I've got a 9.  I've got a 12. 17

Q It should be a color picture. 18

A Let's see, that's not it.  Yeah, here it is.  Is this the 19

one right here? 20

Q That's the one, yeah.  So you're probably not going to be 21

able to read the number of the aisle, but by looking at this, 22

can you tell where this picture was taken? 23

A I can tell you exactly where this picture was taken.  24

That's 225 03d in the center of the picture because I recognize 25
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the product on the left of it, which is 227 03d at aisle 20. 1

Q Okay.  Do you know who took this picture? 2

A Yes. 3

Q Who is that? 4

A I took the picture. 5

Q Okay.  So you're also familiar with the area in that way? 6

A Yes. 7

Q Okay.  So is this -- is this related to the location, 8

maybe not the specific picture, but is this related to the area 9

where the missing pallet was found or was supposed to be? 10

A Yes, it is. 11

Q Okay.  And we've already heard some testimony about how 12

like the 05 on the location number or the last two digits 13

indicates the level.  Is that how you understand it? 14

A Yes. 15

Q Okay.  And if we look to the fifth level here, how -- do 16

you know how high that is? 17

A The fifth level? 18

Q Yeah. 19

A Yes, it does show the fifth level and I know exactly how 20

high that is. 21

Q And how high is it? 22

A That is 13 feet and 4 inches. 23

Q Okay.  How do you know that? 24

A Well, I wanted to know how high it was so I took my 25
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forklift and on my forklift where the dashboard is, they have a 1

function in the forklift that after you lift your forklift, the 2

forks, after you lift them 113 inches, it starts to register 3

how high you bring that fork.  Now, what I did was I put my 4

forks exactly under that pallet that you see on the fifth 5

level.  I put them under that pallet and stopped my movement 6

and I looked at the screen.  Now the screen read 160 inches, 7

which measures 13 feet 4 inches. 8

MS. DEMIROK:  Okay.  Your Honor, I don't have any other 9

questions.10

MR. DAWSON:  Your Honor, before we begin our                11

cross-examination, we'd ask to review any affidavits Mr. Meraz 12

provided in this case. 13

JUDGE TRACY:  And are there any affidavits? 14

MS. DEMIROK:  There are. 15

JUDGE TRACY:  Okay.  All right.  So let's go off the 16

record.17

MS. DEMIROK:  Your Honor, if I could state the case 18

numbers as I'm handing him the affidavits. 19

JUDGE TRACY:  Oh, okay.  So let's stay on the record for a 20

moment.  We're still on the record.  So go ahead and then we'll 21

go off the record. 22

MR. DAWSON:  Thank you, Your Honor. 23

MS. DEMIROK:  So I am handing you two different 24

affidavits, one for case number 28CA150157 and this is the 25
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affidavit given by Mr. Meraz for that case and which was also 1

supplied in District Court case CV-1501785 PHX DJAH and also 2

the affidavit statement from the current case, 28-CA-169970. 3

JUDGE TRACY:  And then what about GC Exhibit 19? 4

MS. DEMIROK:  I am going to hold off on putting that in, 5

Your Honor. 6

JUDGE TRACY:  All right.  So let's go off the record.  If 7

you could just let us know when you're ready. 8

MR. DAWSON:  Sure.  Thank you, Your Honor. 9

(Off the record at 3:12 p.m.) 10

JUDGE TRACY:  Let's go ahead and go back on the record. 11

MR. DAWSON:  Thank you. 12

JUDGE TRACY:  All right.  And I just want to remind you 13

that you're still testifying under oath. 14

THE WITNESS:  Okay. 15

JUDGE TRACY:  Okay? 16

THE WITNESS:  Yes. 17

JUDGE TRACY:  All right.  Go ahead, please. 18

MR. DAWSON:  Thank you, Your Honor. 19

CROSS-EXAMINATION20

Q BY MR. DAWSON:  All right.  Good morning, Mister -- or 21

good afternoon, sorry, Mr. Meraz. 22

A Good afternoon. 23

Q I'm an attorney for Shamrock.  And my name's Todd.  And I 24

just wanted to ask you a couple of questions.  Now, you've give 25

JA 2324

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 144 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

566

at least affidavits to General Counsel, correct? 1

A Yes. 2

Q Each time you were under oath? 3

A Yes. 4

Q And each time, you told the truth? 5

A Yes. 6

Q Now, one of those affidavits you gave on June 17th of 7

2015, correct? 8

A Yes. 9

Q Okay.  And I'm going to hand you what's been marked as 10

Respondent's Exhibit 15.  If you can turn to the -- well, I 11

guess it's three pages from the end.  So it's actually -- you 12

know, this is a little confusing, because there are a couple of 13

different page numbers on the document, because we've used it a 14

couple times.  The signature page is what I'm asking you to 15

look at. 16

A Okay. 17

Q Do you see the signature page? 18

A Yes. 19

Q Okay.  And above -- well, I think they've -- I think your 20

name might be misspelled.  But above Michael Mares, that's 21

probably intended to say Meraz, correct? 22

A Uh-huh.  Yes. 23

Q Yes.  And that's your signature? 24

A Yes. 25
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Q Okay.  Now, do you recall your testimony earlier that you 1

were active in the union campaign and leafleting I think in 2

January, February, April -- 3

MS. DEMIROK:  Objection, Your Honor.  That misstates his 4

testimony.5

MR. DAWSON:  I'll rephrase. 6

Q BY MR. DAWSON:  You said that you became active in the 7

union campaign in January and February -- 8

MS. DEMIROK:  And Your Honor -- 9

Q BY MR. DAWSON:  -- of 2015 -- 10

MS. DEMIROK:  -- that -- objection.  That misstates his 11

testimony.12

MR. DAWSON:  That does not misstate his testimony. 13

JUDGE TRACY:  Well, I don't think he's finished the 14

question yet. 15

MR. DAWSON:  Yeah. 16

JUDGE TRACY:  So let me -- let -- first Mr. Dawson -- 17

MR. DAWSON:  Sure. 18

JUDGE TRACY:  -- finish the question. 19

Q BY MR. DAWSON:  Mr. Meraz, you said you became more 20

involved in the union campaign in January and February of 2015, 21

correct?22

A Yes.  I was -- yes. 23

Q Yes.  Okay.  And then I think you said you started 24

leafleting in April and May of 2015? 25
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MS. DEMIROK:  Objection.  That also misstates his 1

testimony.2

MR. DAWSON:  Your Honor, the witness can answer. 3

JUDGE TRACY:  Well, let's say this.  It -- all right.  It 4

-- the testimony -- it -- there wasn't the term leaf letting 5

used, so -- 6

MR. DAWSON:  Sorry. 7

JUDGE TRACY:  -- I'm going to sustain the objection. 8

MS. DEMIROK:  But also to the -- 9

JUDGE TRACY:  I also understand that the witness can say 10

if he -- if you don't understand what the question is. 11

MR. DAWSON:  Well, I'll rephrase, Your Honor. 12

MS. DEMIROK:  On grounds that it was -- the dates were 13

wrong.  It's not what he testified as in regards to the dates, 14

either, or the months. 15

MR. DAWSON:  I'll -- 16

MS. DEMIROK:  so -- 17

MR. DAWSON:  -- rephrase, Your Honor. 18

JUDGE TRACY:  Okay. 19

Q BY MR. DAWSON:  May, 2015, you started to hand out flyers, 20

right?21

A Yes.  Sometime in that month. 22

Q Okay.  Now, can you turn with me to page 17, line one of 23

your affidavit?  Okay.  And this is from June 17th of 2015, 24

correct?25
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MS. DEMIROK:  I'm sorry.  Did you say page 17? 1

MR. DAWSON:  Page 17.  17 of 19. 2

MS. DEMIROK:  Ah, okay. 3

Q BY MR. DAWSON:  Are you there, Mr. Meraz? 4

A With regard to -- 5

Q "With regard to the Employer's conduct affecting the 6

organizing campaign, I have not been very involved in the 7

campaign, except to get cards that one time to get my8

brother-in-law to sign up."  Did I read that correctly? 9

A Yeah, let me see. 10

Q Okay.  And that was -- you signed that affidavit on June 11

17th.12

A Okay.  Go on.  Ask your question. 13

Q So -- let me -- do you need me to reread that portion. 14

A Yeah, you're -- 15

Q Sure. 16

A -- asking me about line one? 17

Q Yeah, line one -- 18

A With regard to the -- 19

Q -- to two.  End of line one.  I have not been very 20

involved in the campaign, except to get cards that one time to 21

get my brother-in-law to sign up."  Did I read that correctly? 22

A Yes, you read that correctly. 23

Q And that's from June 17th of 2015? 24

A June 17th, yes. 25
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Q Okay.  Now, let's talk a bit about the incident with the 1

palette.  I think you said that occurred in January of this 2

year, right? 3

A Just -- what -- I'm sorry -- 4

Q I'm sorry -- 5

A Yeah, yeah. 6

Q -- Mr. Meraz. 7

A It -- 8

Q Yeah. 9

A Jumping from here to there is not good with me.  I'm 10

sorry.11

Q No problem.  No, no.  No problem.  And if any of my 12

questions aren't clear, please let me know and I'll clarify. 13

JUDGE TRACY:  And let me also say this.  What's going on 14

is a lot of jumping back and forth.  And the transcription is 15

going to be terrible for this part potentially. 16

MR. DAWSON:  Sure.  Sure. 17

JUDGE TRACY:  So please just be sure to wait for one 18

another to speak. 19

MR. DAWSON:  Yes, Your Honor. 20

JUDGE TRACY:  Okay. 21

Q BY MR. DAWSON:  So Mr. Meraz, you can put aside 22

Respondent's Exhibit 15. 23

MR. DAWSON:  Your Honor, we would move for admission only 24

of the relevant excerpts of Respondent's Exhibit 15.  I've 25
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marked a complete copy of the document, but 18 of 19 pages are 1

not relevant.  And so we would ask Your Honor -- unless Your 2

Honor feels it's unnecessary to have the actual document in 3

front of her, given that it was read into the record, we would 4

move for admission of Respondent's Exhibit 15. 5

MS. DEMIROK:  I would not object, Your Honor, if we can 6

also note that the copy that Respondent's counsel has given has 7

been marked PX24, which is actually the Region's exhibit that 8

was introduced into the District Court hearing in the prior 9

case.10

JUDGE TRACY:  Okay.  So you want to note that for the 11

record.  You have no objections. 12

MR. DAWSON:  No objection, Your Honor. 13

JUDGE TRACY:  But you're saying just a portion of it.  I 14

mean, obviously -- well, let me not say obviously.  But you -- 15

you used what part of this that you felt was important to 16

question him about -- 17

MR. DAWSON:  Correct. 18

JUDGE TRACY:  -- but when you're seeking to enter it into 19

the record, though, the whole thing should come in. 20

MR. DAWSON:  Okay. 21

JUDGE TRACY:  Is that correct?22

MR. DAWSON:  That -- 23

JUDGE TRACY:  Is that what -- 24

MS. DEMIROK:  Yes, I -- 25
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JUDGE TRACY:  -- you prefer -- 1

MS. DEMIROK:  Yes. 2

JUDGE TRACY:  -- versus just a section of it? 3

MS. DEMIROK:  I suppose I should have clarified that, 4

because as making note of where this came from and what this 5

actually is, I would like a complete document in the record, 6

Your Honor. 7

MR. DAWSON:  Your Honor, I would only ask that the only 8

portion, I think that's -- other than that -- the piece that I 9

read into the record, the remainder is not a -- would not be 10

subject to a hearsay exception, because there's been nothing 11

else impeached.  And therefore, I don't believe any of it 12

should be treated as substantive evidence in the case.  I don't 13

have any objection to putting in a complete copy, but in terms 14

of it being submitted for truth of the matters asserted 15

therein, I think that it should not be treated as substantive 16

evidence.17

JUDGE TRACY:  And nor would I consider it as such, because 18

this goes to issues that are not before me. 19

MR. DAWSON:  Correct. 20

JUDGE TRACY:  I would, though, say that I'll admit 21

Respondent's Exhibit 15 into evidence.  However, we should for 22

the Court Reporter's redact Mr. Meraz -- 23

JUDGE TRACY:  I mean, is that how you spell your last 24

name?  How do you spell it? 25
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THE WITNESS:  M-E-R-A-Z. 1

JUDGE TRACY:  Okay.  So I thought maybe we had misspelled.2

So M-E -- 3

THE WITNESS:  R-A-Z. 4

JUDGE TRACY:  M-E-R-A-Z.  Okay.  To redact his address, 5

his phone number, his email, because -- 6

MR. DAWSON:  No objection, Your Honor. 7

JUDGE TRACY:  -- this will be -- I mean, I understand it's 8

probably in the District Court.  I just feel that for my own 9

NLRB record here, I don't feel it's relevant to people to be 10

searching and finding. 11

MS. DEMIROK:  I would -- yeah, I would have no12

objection -- 13

JUDGE TRACY:  Okay. 14

MS. DEMIROK:  -- to that. 15

MR. DAWSON:  Certainly. 16

JUDGE TRACY:  So let's just make sure that the Court 17

Reporter's versions are redacted, the first three lines of page 18

one, with his address, phone number and email address.  If 19

anyone finds any other personal information in here, then we 20

can redact that as well.  And I just say that I think it's 21

important to include the whole record of the affidavit, just 22

for the context of it -- 23

MR. DAWSON:  Sure. 24

JUDGE TRACY:  -- and so it's not, you know -- were did it 25
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come from. 1

MR. DAWSON:  Certainly. 2

JUDGE TRACY:  But I will not that it's just for the last 3

page.4

MR. DAWSON:  Thank you, Your Honor. 5

JUDGE TRACY:  Okay.  All right.  So Respondent's Exhibit 6

15 is admitted into evidence. 7

(Respondent Exhibit Number 15 Received into Evidence) 8

MS. DEMIROK:  Okay.  Thank you, Your Honor.  And just 9

wanted to be clear what I wanted noted on the record was that 10

this was an exhibit for the District Court case that was 11

brought by the National Labor Relations Board seeking a Section 12

10(j) injunction under Section 10(j) of the Act, which was a 13

related matter to the NLRB case 28-CA-150157.  And the District 14

Court -- correlating District Court case was Case Number        15

CV-15-01785 PHX DJH. 16

JUDGE TRACY:  Okay. 17

MR. DAWSON:  Okay. 18

MS. DEMIROK:  And -- 19

JUDGE TRACY:  Because normally these types of statements 20

do not come into the record here. 21

MS. DEMIROK:  That's correct. 22

JUDGE TRACY:  Yeah. 23

MR. DAWSON:  Correct. 24

JUDGE TRACY:  Okay. 25
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CROSS-EXAMINATION CONTINUED 1

Q BY MR. DAWSON:  So Mr. Meraz, the incident with the 2

palette, that was in January, right? 3

A Uh-huh. 4

Q January of 2016? 5

A Yes. 6

Q Okay.  Now, I think -- I don't bel -- I don't remember if 7

you testified the -- to this on direct, but there were 30 cases 8

that were shorted to a customer, right? 9

A Yes. 10

Q Okay.  And 30 cases is a major short. 11

MS. DEMIROK:  Objection.  Lacks foundation. 12

MR. DAWSON:  He works in a warehouse, Your Honor.  He's 13

testified about shorts. 14

MS. DEMIROK:  We don't know if he's ever even had a short 15

before.16

JUDGE TRACY:  So I'm going to overrule the objection.17

Again, this is cross-examination.  And perhaps you want to 18

clarify -- 19

MR. DAWSON:  Sure. 20

JUDGE TRACY:  -- your question to him to the extent that 21

he knows. 22

MR. DAWSON:  Sure. 23

Q BY MR. DAWSON:  Mr. Meraz, you've been in the warehouse 24

for -- in this warehouse for five years, I think, right? 25
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A Yes. 1

Q Okay.  And you've heard of shorts. 2

A Yes. 3

Q You know what a short is. 4

A Yes. 5

Q Okay.  And you know how often shorts typically occur, 6

right?7

A On a daily basis -- 8

Q Just normally. 9

A -- of -- normally, yeah. 10

Q Yeah, okay. 11

A Yeah. 12

Q Thirty shorts is a lot of one item. 13

A For one item? 14

Q Yeah. 15

A Well, it depends on how many items the particular person's 16

getting.  I mean, if it's half a truck of one particular 17

product and that's 500 case, 30 shorts wouldn't be a large 18

amount to short them. 19

Q So it's your testimony that it is or isn't a major short? 20

A Well, my testimony is that I believe it can be a big short 21

and it can be a small short.  But if that 30 cases was 22

considered to be an important short, then I don't understand 23

why I wasn't -- 24

Q Okay. 25
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A -- I -- contacted and asked to go -- anytime there's a 1

short that that store needs to get -- and I've heard this a 2

bunch of times on the radio of supervisors asking inventory 3

control, if it's a particular account that we have to get that 4

short to, that everybody's contacted.  The person that last 5

touched it, the captain, the supervisor.  And they're looking 6

for that product.7

Q Okay.  I -- 8

A To me in my mind, I thought -- I mean, I was -- I'm trying 9

to finish the question. 10

Q Yeah.  No, no, no.  I'm sorry.  I didn't mean to interrupt 11

you.  I apologize. 12

A Me in my mind, if it was a particular short that was 13

important and that -- substantial to that account, then I 14

should have been contacted. 15

Q Okay. 16

A And protocol was broken.  I mean, I don't understand. 17

Q In your conversation with Mr. Santamaria -- 18

A Uh-huh. 19

Q -- you described 30 cases as a major short, right? 20

A If my HR and my supervisor are telling me 30 cases are a 21

major short, I mean, I wouldn't say it wasn't to them. 22

Q Okay.  All right.  But you said it to Mr. Santamaria, 23

right?  You said 30 cases is such a major short. 24

A Such a major short or is a major short? 25
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Q Such a major short. 1

A Can you refresh my memory of the statement? 2

Q Sure.  Sure.  And if you want to look at 2(b), GC Exhibit 3

2(b), page four. 4

A Oh, 2(b). 5

MS. DEMIROK:  And Your Honor, I guess I would just object 6

on -- with caution here, because if this is being used as 7

verbatim prior inconsistent statements, I think we've already 8

established that -- 9

MR. DAWSON:  Well, Your Honor.  I can play the video. 10

JUDGE TRACY:  What are you -- finish what you're saying. 11

MS. DEMIROK:  That if this is being used to confront him 12

with a prior inconsistent statement, that we've already 13

established that the transcript is not a verbatim.  So if we 14

want to do that, then maybe we should go to the recording 15

itself.16

MR. DAWSON:  Sure.  I have no problem with that, Your 17

Honor.18

JUDGE TRACY:  Okay.  So I think that you can, I suppose, 19

confront him -- 20

MR. DAWSON:  Sure. 21

JUDGE TRACY:  -- with the recording.  Just go to that 22

section of it. 23

MR. DAWSON:  Sure.  Absolutely. 24

JUDGE TRACY:  Just to be sure. 25
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THE WITNESS:  Okay.  But where are we at?  I'm sorry. 1

JUDGE TRACY:  So what is happening is they're going to be 2

playing something.  So I think that you can -- I don't want to 3

do the lawyering here, but I feel like I am.  So you can put 4

that down. 5

Q BY MR. DAWSON:  Mr. Meraz -- and I may be able to avoid 6

having to find the thing.  What I'm just really trying to get 7

at is it wasn't at all surprising to you that the Community 8

would be looking into a 30 short -- 30 shorts of a case?  Is 9

that right? 10

A Based on the statement that you wanted me to look at? 11

Q No. 12

MR. DAWSON:  I'm sorry.  Did you have a -- 13

JUDGE TRACY:  No.  Here's the concern.  There's no 14

microphone in front of you. 15

MR. DAWSON:  Oh, I'm sorry.  I'm sorry. 16

JUDGE TRACY:  So that's fine.  If you -- if you're going 17

to be doing the recording, that's the one limitation that we 18

have here is with all these microphones. 19

MR. DAWSON:  Okay. 20

JUDGE TRACY:  Is that we -- 21

MS. DEMIROK:  So if I -- 22

JUDGE TRACY:  -- need to move the thing.  But then -- I 23

don't know how that works.  That's fine? 24

MR. DAWSON:  That looks good. 25
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JUDGE TRACY:  Okay.  And so then if -- Ms. Demirok, if 1

you're going to be jumping in with your own objections and 2

things, you might want to sit kind of close to that microphone, 3

too.4

MS. DEMIROK:  Okay. 5

MR. DAWSON:  It's a good thing we're professionals. 6

Q BY MR. DAWSON:  And Mr. Meraz, just -- you know, it may 7

not be necessary to go to the audio.  But aside from the 8

transcript -- so if you -- you can put the transcript down.  It 9

wasn't at all surprising to you that the company would be 10

looking into a short of 30 cases to a single customer, right? 11

A I'm probably not understanding the question.  Are we 12

continuing with the original question you had or -- 13

Q No, so -- 14

A -- is this something completely different, because -- 15

Q It's a little bit different. 16

A -- if you want to get back to answering that question -- 17

Q Yeah.  Yeah.  No, no.  It's a little different.  It's a 18

little different.  So -- 19

A So it's not -- you're not talking about the part where I 20

said 30 cases were -- 21

Q The major case, no. 22

A -- yeah.  Well, that's what I wasn't -- I wasn't saying it 23

in that term. 24

Q Okay. 25
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A If you want to go over that, we can -- 1

Q No, here's what -- 2

A -- go over that. 3

Q -- here's what I'm asking you.  It didn't strike you as at 4

all unusual that the company would want to get to the bottom of 5

what happened to 30 missing cases, right? 6

A Yeah.  It struck me unusual, because no one's ever been 7

written up -- 8

Q I'm not asking you -- 9

A -- for missing palettes. 10

Q -- about getting written up. 11

JUDGE TRACY:  So again -- 12

Q BY MR. DAWSON:  I'm a -- 13

JUDGE TRACY:  I'm so sorry.14

MR. DAWSON:  Oh, yeah.  I'm sorry. 15

JUDGE TRACY:  I know it's your cross-examination -- 16

MR. DAWSON:  Yeah. 17

JUDGE TRACY:  -- but I can see the frustration going on 18

the corner of the room of the Court Reporter, because again 19

it's happening.  So this is not like a normal conversation, 20

right?  And this is cross-examination, so it's going to be a 21

little bit tougher than your friendly one that you had before.22

So Mr. Dawson's going to be asking you some questions that you 23

need to respond to.  And you guys just need to make sure that 24

you don't interrupt one another. 25
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MR. DAWSON:  Yes. 1

THE WITNESS:  Okay. 2

JUDGE TRACY:  So --3

THE WITNESS:  May I speak? 4

JUDGE TRACY:  Well, you don't have a question in front of 5

you right now.  So wait for the question. 6

MR. DAWSON:  Yeah.7

Q BY MR. DAWSON:  That was my fault and I apologize for 8

interrupting, Mr. Meraz.  What I'm asking is just -- not was it 9

unusual for someone to get disciplined.  Set the discipline 10

aside.  All I'm asking you is it didn't seem unusual to you 11

that the company would want to find out why did a customer get 12

shorted 30 cases of, I think ranch salad dressing.  That's not 13

unusual, right? 14

A I don't know.  I'm not usually -- 15

Q Okay.  So you wouldn't have any reason to -- sorry.  Go 16

ahead.  Sorry.  I cut you off and I apologize.  Go ahead.  Go 17

ahead.18

A I'm sorry.  Could you repeat the question?  Yeah. 19

Q Sure.  Yeah -- 20

A This -- 21

Q -- absolutely.  My question is, it didn't seem at all 22

unusual to you that the company would want to find out why do 23

we have 30 short of ranch salad dressing to this customer? 24

A That they were short to a customer and they were trying to 25
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find out what happened to the 30 cases.  To inquire about it.1

Yes, I think that's normal. 2

Q That's normal.  Okay.  I think you had testified earlier.  3

And I apologize if I misunderstood.  I thought you had 4

testified earlier that you were filling a pick slot.  Is that 5

right or did I misunderstand your testimony? 6

A In how that palette that's supposed to be logically loaded 7

got there?  Is that what you're referring to? 8

Q Well, I'm asking you, Mr. Meraz.  Was your testimony that 9

you moved that palette with a stack of two other palettes? 10

A Yes. 11

Q That's your testimony.  Okay.  Okay.  And you're inbound, 12

right?13

A Yes. 14

Q Okay.  And you were taking one of those palettes down to 15

fill a pick slot. 16

A Selection slot, yes. 17

Q Okay.  And filling a pick slot is typically an outbound 18

forklifter, correct? 19

A Yes. 20

Q Okay.  Okay.  Now, you moved three palettes, right? 21

A Yes. 22

Q Okay.  And I think you said the middle palette was the one 23

that you moved to the pick slot. 24

A No, I said that normally, in what I do every day, if the 25
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palettes -- normally if it's in the middle, I'll move all the 1

palettes, because I have to move all those palettes to get to 2

that palette.  Or it could have been on the bottom.  I still 3

would have to move all three of them. 4

Q Okay.  But you don't recall exactly where this palette was 5

in the stack of three? 6

A No.  And I recall that I think I said that I didn't 7

recall, that normally I was just going by what I normally did 8

in my daily routing working. 9

Q Okay.  But you scan every palette that you move, right? 10

A Yes. 11

Q And you scan every palette that you move, because if you 12

don't scan it, you don't get credit for it. 13

A If it doesn't go in the system, I don't get credit for it.  14

But yeah, if I don't -- you know -- 15

Q Right. 16

A Yeah. 17

Q Okay.  You scan all three palettes when you take them out? 18

A I'm not understanding the question. 19

Q Sure.  When you took out the three palettes -- 20

A Uh-huh. 21

Q -- you'd scan all three of them? 22

A No. 23

MS. DEMIROK:  Objection, Your Honor.  Could we just get 24

some clarification?  Is this like about this specific incident 25
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or is this in his general -- the way he usually does stuff. 1

JUDGE TRACY:  So -- hold.  There's an objection, so you 2

got to wait for the ruling. 3

THE WITNESS:  Oh.  Oh, okay. 4

JUDGE TRACY:  So you know, I'll sustain the objection, but 5

I would also agree that at this point, I am -- just what I 6

think needs to be done is some clarification of the prior 7

testimony, because I would also agree that there is confusion 8

about whether the testimony before was about this particular 9

incident or just in general how the work is performed.  And 10

that's where I think a lot of this confusion is coming up.  And 11

I too am confused. 12

MS. DEMIROK:  Oh, I'm sorry.  Because I did ask that 13

question on direct.  Was this -- when you just explained that, 14

were you -- 15

JUDGE TRACY:  Yeah. 16

MS. DEMIROK:  -- talking about the specific incident or 17

were you talking about how you do things generally. 18

JUDGE TRACY:  Yeah. 19

MS. DEMIROK:  And he answered that question. 20

JUDGE TRACY:  And the -- 21

MS. DEMIROK:  And the response was that he was talking in 22

terms of from he usually does things. 23

JUDGE TRACY:  Usually does it.  Okay. 24

MR. DAWSON:  Okay. 25
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Q BY MR. DAWSON:  So Mr. Meraz, you don't recall 1

particularly this palette being part of a stack of three? 2

A No.  What I'm saying the part of three is, because when I 3

spoke with Daniel Santamaria and he had did his investigation, 4

it said, "You moved a stack of three." 5

Q I got you.  Okay. 6

A So -- 7

Q So --  8

A So moving a stack of three, that's where the reference was 9

for me doing it how I would normally do it.  If I -- like I 10

explained earlier, if it -- if something was on the top of a 11

stack of three, I'd probably just grab that particular palette.12

Or in a different instance, if I look at the product that's on 13

top of the palette, maybe the palettes that are under it belong 14

in that other aisle.  So in that case, I would grab all three.15

So there's just different scenarios.  I mean, there's a lot of 16

things that happen. 17

Q Okay.  So you don't recall this particular palette? 18

A No. 19

Q Okay.  Is it your testimony that it's physically 20

impossible for you to have committed this error?  Is that your 21

testimony?22

A My testimony is what I know to be true.  If physically -- 23

I mean, the -- people make mistakes.  It's a possibility.  But 24

I don't believe I made a mistake.  I testified to the fact that 25
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I don't believe I did that.  And that's my testimony.  As far 1

as it being a possibility, all things are possible. 2

Q It's possible, right? 3

A It is -- yes, it's possible. 4

Q Okay.  And I think you had testified that -- or -- and it 5

may have been in the audio, so I apologize.  So -- but you've 6

moved thousands of products, right? 7

A Yes. 8

Q Okay.  Now, you also mentioned about losing connectivity? 9

A Yes. 10

Q That's on your RF scanner, right? 11

A Yes. 12

Q Okay.  And the RF scanner is what you use to scan the 13

barcodes.14

A Yes. 15

Q Now, if you lose connectivity on your RF scanner in the 16

middle of a task, it kicks you out of the task, right? 17

A Yes. 18

Q You have to go back and start that task from the 19

beginning?20

A Well, pretty much in essence.  But there's a function in 21

the system where you don't have to go all the way back into it.  22

You can just get onto the screen and it's number four in the 23

screen.  And it says, "Return to act."  To it returns you to 24

the last act that was connected with that palette.  So you'll 25
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scan that license plate. 1

Q Okay. 2

A You hit four and it takes you to return to act.  You hit 3

that label, and it'll tell you.  If it took it, then it'll say 4

-- it just gives you the current -- there's not a task on it.5

But if you're in the halfway to it, it'll bring it back up. 6

Q It'll bring it back up.  But if you don't complete the 7

task, you don't get credit for the move, right? 8

A Yes, sir.  You complete all tasks.  But sometimes they 9

dropout where guys don't get credit for the moves. 10

Q All right.  And that's what -- my question is, if you lose 11

connectivity in the middle of a task and you don't go back and 12

complete it when you regain connectivity -- 13

A Uh-huh. 14

Q -- you don't get credit for that task. 15

A No. 16

Q Okay.  When you do lose connectivity, you have to reboot.  17

Is that right? 18

A Well, it depends.  Sometimes you just -- sometimes it 19

locks up to -- I'll just blink.  And then I'll turn off the 20

computer, reboot the whole thing.  And then sometimes it 21

reboots itself or it brings you back to the log-on or -- 22

Q And what -- that takes usually five minutes? 23

A Well, it depends.  The system is always up and down, so 24

sometimes you have to drive out of that particular aisle and go 25
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onto the dock and look for connectivity.  In that particular 1

incident that happened on aisle 20, they had just made a cut in 2

the wall that went -- took you from aisle 20 to 21, so every 3

time you went through that section, it would cut off.  So there 4

was a lot of problems -- 5

Q Okay. 6

A -- at the current time. 7

Q What -- can you look at General Counsel Exhibit 6? 8

A Okay.  I don't know what that is, but -- 9

Q And it looks like this. 10

A Yes. 11

Q Okay.  And if you could turn to the second page of General 12

Counsel Exhibit 6. 13

A Yes. 14

Q Now that -- under user ID, which is on the left hand side 15

of the second page about a third of the way down.  Under user 16

ID, it says 07429 Michael Meraz? 17

A Yes. 18

Q I read that correctly? 19

A Yes. 20

Q And this is your scan record from January 13th -- 21

A Yes. 22

Q -- 2016? 23

A Yes. 24

Q Okay.  And under task completed, which is kind of the 25
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column right -- almost dead smack in the middle of the page. 1

A Uh-huh. 2

Q It lists the times that you completed each task, right? 3

A Yes. 4

Q Okay.  And it says -- I think the first one is 18:03, 5

right?  18:03 and three seconds, maybe? 6

A 18:03.  I can't -- 18:32 is what I see. 7

Q On the first line? 8

A Oh, I'm sorry, can -- 9

Q No, that's okay. 10

A -- where -- 11

Q No, that's -- 12

A -- where are we at again? 13

Q So on the list of your tasks -- 14

A Uh-huh.  Yes. 15

Q -- the first line. 16

A The first line.  Okay. 17

Q Under tasks completed. 18

A It says 18:03, task complete, yes. 19

Q 18:03.  Okay. 20

A Yeah.  I was looking at a different line and -- 21

Q Got you.  No, no problem.  So it says 18:03.  The next 22

task -- and so 18:03, that's military time, right? 23

A Yes. 24

Q So that would be, what -- 25
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A 6:03. 1

Q -- like 6 -- 2

A 6:00. 3

Q -- 6:03. 4

A Six p.m. 5

Q Okay.  The next scan was at 18:06? 6

A Yes. 7

Q I'm leaving the seconds out.  The next scan was at 18:07? 8

A Yes. 9

Q 18:13? 10

A Yes. 11

Q Another scan at 18:13? 12

A Yes. 13

Q 18:17. 14

A 18 -- pardon me?  18:17, yes. 15

Q Okay.  18:25. 16

A Yes. 17

Q 18:27. 18

A Yes. 19

Q 18:30. 20

A Yes. 21

Q Okay.  Now we're getting close, right, to the palette 22

that's -- that was -- that -- that was -- that disappeared. 23

A Yes. 24

Q Okay.  And right around there, it says -- so 18:27 and 25
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then 18:30. 1

A Yes. 2

Q 18:30 again? 3

A Yes. 4

Q 18:32? 5

A Yes. 6

Q 18:34? 7

A 34, yes. 8

Q 18:34 again. 9

A Yes. 10

Q And 18:37 -- 11

A Yes. 12

Q -- right?  So looks like you were scanning palettes every 13

two to three minutes, right? 14

A Gosh.  Let me see.  Yes. 15

Q Okay. 16

A I -- yes.  It's just I can't -- it's not a very good copy. 17

Q Yeah. 18

A Okay.  Go on. 19

Q Okay.  Now -- so you can put that exhibit down, if you 20

don't mind.  Now, Mr. Meraz, you testified a bit about 21

inventory control on direct.  Do you recall that testimony? 22

A Yes. 23

Q Okay.  And I think you had told Daniel in your 24

conversation that's reflected in GC Exhibit 20(b) and 20(a), 25
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you had told Daniel that inventory control should have found 1

the palette.  Is that right? 2

A Yes. 3

Q Okay.  Now, if it was your error -- and I understand you 4

don't believe that it was.  But if it was your error, it's not 5

inventory control's responsibility to fix the errors of all the 6

forklifters, right? 7

A It's the inventory's control responsibility (sic) to find 8

that product and to let them know where it's located. 9

Q Okay.  But -- 10

A So -- but it's not their responsibility to fix it.  But if 11

it would have been looked for by inventory control, there would 12

be no 30 shorts -- 13

Q All right. 14

A -- that were shorted to the -- 15

Q Well let -- 16

A -- to the customer. 17

Q -- ask you this.  I think on direct, you said that this -- 18

that the palette was only nine feet away, right? 19

A I said the palette -- a rail is nine feet.  The location 20

from 231 fifth to 225 -- 23105 to 22505, there's two small 21

palettes in between those two locations. 22

Q Uh-huh. 23

A Each small palette is roughly two and a half feet. 24

Q Okay. 25
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A So that would save anywhere from five to nine feet. 1

Q Now, in your conversation with Mr. Santamaria, you were 2

standing directly in of -- you said for a portion of that 3

conversation, you were standing directly in front of the 4

beddings, right? 5

A Yes. 6

Q Okay.  And at that point, you told Mr. Santamaria it was 7

16 feet apart, right? 8

A No, I don't believe so.  I believe that in the original 9

conversation with Santamaria, he said that -- they say that 10

they product was two bays over. 11

Q Okay.  But I'm not asking you what Mr. Santamaria said.  12

I'm asking you, when you were having a conversation with      13

Mr. Santamaria standing in front of the bays, you said that the 14

location where it was found was 16 feet from the location where 15

it was logically placed. 16

A Sixty can -- I'm not sure.  Can you show me that in the -- 17

Q Sure.  I'm -- right now, let me just ask you for your 18

testimony.19

A Well, can you look -- I'm asking you to show me that where 20

it says that. 21

Q Okay.  But it -- is your testimony that it was nine feet 22

or 16 feet? 23

A My testimony was I walked four paces over.  I said we're 24

four paces from location, location, while I was talking to 25
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David Santamaria.  And when you look up, I was directly in 1

front of the palette that was supposed to be missing.  And four 2

paces from palette to palette is nine feet. 3

Q Okay.  Let me -- I'm going to play the audio for you. 4

(Audio played) 5

Q So this is you speaking, correct?  That's you speaking? 6

A Yes. 7

Q Okay. 8

(Audio played) 9

Q That was your -- that was you speaking, right? 10

A Yes, that was me speaking. 11

Q Okay. 12

MS. DEMIROK:  Your Honor, I would like to note for the 13

record that the initial question was about what he said when he 14

was standing in front of the bay.  And that portion of the 15

recording is from the portion when he's in Mr. Santamaria's 16

office, which is not when he's standing in front of the bay. 17

MR. DAWSON:  All right. 18

MS. DEMIROK:  I'd just like to clarify that for the 19

record.20

MR. DAWSON:  I think that's probably an issue for the 21

witness to clarify as opposed to counsel testifying, but -- 22

Q BY MR. DAWSON:  Mr. Meraz, was that part of the -- so in 23

that part of the conversation, were you in front of the bays or 24

were you in Mr. Santamaria's office? 25
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A Mr. Santamaria -- I would like to clarify something else, 1

too is that -- 2

Q No question pending. 3

A Well, if you want to me to clarify. 4

Q No. 5

A I mean, I'd like to be able to speak and clarify. 6

JUDGE TRACY:  So let me say that you are to answer the 7

question that's asked.  That's the chance then for the General 8

Counsel on redirect to clarify anything that happens on the 9

cross-examination.10

Q BY MR. DAWSON:  Now, inventory control, when they're 11

looking for a palette that's gone missing for whatever reason, 12

I think your testimony on direct was that they scan top to the 13

bottom.  With their eyes.  Not RF scanner but so -- they scan 14

top to bottom and up and down the aisles, right?  Is that   15

your -- 16

A I'm sorry.  Can you repeat the question? 17

Q Sure.  Yeah.  So remember on direct, you were testifying 18

about what inventory control does when a palette goes missing, 19

right?20

A Uh-huh.  21

Q You have to answer -- 22

A Yes. 23

Q -- yes. 24

A Yes. 25
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Q Sorry.  And your testimony was that they have to go up and 1

down the aisle and scan top to bottom with their eyes.  Not 2

with a scanner-scanner, but just scanning with their eyes 3

right?4

A I think I said usually.  They usually go up to the aisle.  5

They go up to where the location where the palette's missing.6

And then they look all up that aisle and up the next aisle.7

They look from the top to the bottom, all the locations.8

They're looking for that particular palette. 9

Q And the up is six bays, right? 10

A In that particular location, yes. 11

Q Okay.  And I think you also testified that sometimes 12

they'll have to ask a forklifter to pull a palette down to see 13

the LPN. 14

A yes. 15

Q Okay. 16

A I've had a -- 17

Q And I think you also testified that in those particular 18

aisles, there's a lot of product, right? 19

A Yes. 20

Q Okay.  And so to go up top to bottom, up and down, if you 21

have to ask a forklifter to see an LPN, that's going to take a 22

pretty fair amount of time. 23

A No. 24

Q That's not going to take any time? 25
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A If you're asking a forklifter to drop a -- we drop product 1

and do a task every couple of minutes.  To go up to a 2

particular level and drop something down, that take -- 3

Q Okay.  And you know what, I apologize, Mr. Meraz.  My 4

question wasn't clear.  I wasn't just speaking about the 5

forklifter dropping the palette to read the LPN.  But for the 6

inventory control clerk to go up and down the aisle, look at 7

all six bays up and down all the way down the aisle, and then 8

if he has to get a forklifter to pull something down to read an 9

LPN, all that can take a fair amount of time. 10

A Yeah, if the inventory control person is doing that. 11

Q Okay.  And ultimately, the trucks, they got to roll on 12

time, right? 13

A They have to roll on time, but they don't always roll on 14

time.15

Q They don't always roll on time, but whenever possible, 16

they roll on time. 17

A Yeah. 18

Q Is that right? 19

A We want them to roll on time. 20

Q Okay.  And whenever possible, they roll on time. 21

A And whenever possible, yes. 22

Q Okay.  And I think you also testified that -- and I don't 23

this is disputed.  Your received a verbal warning, right?  For 24

the -- sorry.  For the palette incident. 25
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A Yes. 1

Q Okay.  And I think you expressed concern as to whether or 2

not this was going to lead to something more serious? 3

A Yes. 4

Q Okay.  Now, verbal warnings stay on your record for seven 5

weeks?6

A Actually, it depends on policy.  David Santamaria said 7

that that particular violation would last seven weeks, I 8

believe it is.  Or maybe nine weeks.  I know we were two weeks 9

into the process.  So I'm not sure if it was nine weeks or two 10

weeks.  But if you do something else as a forklift operator, 11

say you get written up for dropping a palette or a product, you 12

know, that can go from two years for a warning.  So it depends 13

on what they decide our policy is going to be for -- 14

Q Two years is a safety violation, though, right? 15

A Well, if you're getting written up, it's -- I mean, to me, 16

I -- you know, it's a write-up. 17

Q But -- 18

A If you get -- 19

Q -- it -- oh sorry.  Go ahead.  I'm sorry. 20

A So -- and I don't know.  Order selectors have it 21

different, too, where it's tailored to their job.  If they have 22

a mispick, they get written up.  And if it -- if they go so 23

many weeks without, it comes off or -- I mean, I -- I'm not 24

familiar with -- 25
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Q So is it your testimony that you don't know how long this 1

particular written rep -- or I'm sorry, verbal reprimand stays 2

on your record? 3

A It's my testimony that they told me that that's how long 4

it would be, until it went to the next level.  But they're 5

constantly changing policies and that was one of the major 6

issues always around the warehouse is -- 7

Q Okay. 8

A -- you know, they put new policies the next day, if they 9

decide to do that. 10

Q So -- but Mr. Santamaria told you that it was going to be 11

on your record for seven weeks, right?  And if you're looking 12

for the CPDR, that's General Counsel's Exhibit 5. 13

A Five. 14

Q Mr. Meraz, I'll give you our copy.  Is that -- are you 15

looking for the CPDR? 16

A Yes. 17

Q Okay.  General Counsel Exhibit 5.  I'm not sure if it's on 18

there or not, but -- 19

A Well, that's not where he spoke and said it.  That's at 20

the -- okay.  Yes.  He said either seven -- he said seven 21

weeks.  And it was either seven weeks total or nine weeks, 22

because his reference was, "Oh, you already have two weeks in," 23

because the incident occurred on the 13th and we were talking 24

on the 1st, when I got the write-up.  He gave it to me.  And 25
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two weeks had passed so far.  So the third week hadn't met 1

until the middle of the week. 2

Q Okay.  Look at General Counsel Exhibit 5.  You see, it 3

says verbal warning? 4

A Yes, it says verbal warning. 5

Q Okay.  And then -- 6

A Yes. 7

Q -- associate failed to follow proper put-away procedures, 8

et cetera, right? 9

A Yes. 10

Q And then immediately below that paragraph, it says, "Any 11

future occurrence of this kind within the next seven weeks may 12

result in further disciplinary action." 13

A Okay.  Where are you again?  I'm sorry.  Can you do that 14

again?15

Q No, that's okay.  Sure -- 16

A Right under -- 17

Q -- absolutely. 18

A -- date.  Can we start over please? 19

Q Sure.  Absolutely.  Absolutely.  Find General Counsel's 20

Exhibit 5. 21

A Okay.  That's this, correct? 22

Q Right.  Got the right one.  It says verbal warning. 23

A Okay, verbal warning.  Okay.  I see -- 24

Q Okay. 25
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A -- it now. 1

Q Below that, associate failed to -- 2

A -- to follow -- 3

Q -- follow proper put-away procedures, et cetera? 4

A Uh-huh. 5

Q Okay.  Below that paragraph, "Any future occurrence of 6

this kind within the next seven weeks may result in further 7

disciplinary action." 8

A Any further occurrence of this kind within seven weeks may 9

result in further disciplinary action.  Yes. 10

Q Okay. 11

A Okay.  I see that. 12

Q Okay.  So after seven weeks, this essentially drops off 13

your record, right? 14

A Yes. 15

Q Okay.  And you didn't get any more discipline within -- 16

MS. DEMIROK:  Objection.  Relevance. 17

MR. DAWSON:  Your Honor, he said he was -- he testified 18

that he was concerned it was going to lead to something more 19

serious.  I think I have the right to ask him -- 20

MS. DEMIROK:  Well -- 21

MR. DAWSON:  -- did it lead to something more serious. 22

MS. DEMIROK:  -- the allegation is that this particular 23

discipline is a violation.  What he thought the significance of 24

this discipline is really has no bearing on the allegation. 25
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MR. DAWSON:  Your Honor, I think it does have a bearing on 1

the allegation, when you consider that essentially what General 2

Counsel's saying is he shouldn't have been disciplined for 3

this.  I think it's certainly relevant the level of discipline 4

that he experienced for it, compared to the violation that the 5

company believed occurred.  And -- 6

MS. DEMIROK:  Well -- 7

MR. DAWSON:  -- you know, that I think is an argument that 8

certainly would rebut any argument of pretext on behalf of 9

General Counsel that this was not a high level of discipline.10

So I think it is -- I think it's absolutely relevant. 11

JUDGE TRACY:  So I'm going to overrule the objection.  I'm 12

going to allow the question really frankly just to -- as a 13

follow up, because it's not alleged here -- 14

MR. DAWSON:  Sure. 15

JUDGE TRACY:  -- that just this one is. 16

MR. DAWSON:  Okay.  But -- 17

THE WITNESS:  Okay.  What was the question? 18

Q BY MR. DAWSON:  Yeah.  No, no -- 19

A Am I supposed to answer something? 20

Q -- absolutely.  So I think we agreed verbal warnings stay 21

on your record for seven weeks. 22

A Is that -- you're asking me what my concern is of why if 23

it was only a seven week, because I'll tell you -- 24

Q No, no, no, no -- 25
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A -- exactly why -- 1

Q No. 2

A I -- 3

Q No.  Mr. Meraz -- 4

A -- I got -- can I -- 5

JUDGE TRACY:  So Mr. Meraz, I must tell you again that you 6

need to answer the question that's being asked of you and that 7

certainly, Ms. Demirok, when it's her opportunity again, you'll 8

have more of a chance, perhaps, based upon the questions that 9

she asks you to explain, because that's the way that this 10

works, okay? 11

THE WITNESS:  So I can -- can I ask you a question? 12

JUDGE TRACY:  Well -- 13

THE WITNESS:  I mean, I'm supposed to answer questions 14

that lead to misleading answers, when I know why I went and 15

followed up and had an affidavit with the Board.  I know why I 16

was concerned if was only seven weeks, because I could be out 17

of a job in 21 weeks. 18

JUDGE TRACY:  Right.  And so -- 19

THE WITNESS:  It's a progressive -- 20

JUDGE TRACY:  Yes.  So I understand the frustration that 21

you have, but again, it doesn't just end here with the cross-22

examination.  There is a redirect, where kind of at the 23

beginning here, there were more open ended questions for you by 24

the General Counsel.  And so at that point, it's their job to 25
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clarify and expand upon what just happened here on cross-1

examination.  But under cross-examination, you are to answer 2

the question that is being asked of you. 3

THE WITNESS:  So I'm supposed to -- 4

JUDGE TRACY:  Okay? 5

THE WITNESS:  -- answer the question that's -- 6

JUDGE TRACY:  Being asked of you. 7

THE WITNESS:  Most benefits -- 8

JUDGE TRACY:  And that -- and then -- 9

THE WITNESS:  Okay. 10

JUDGE TRACY:  -- there will further follow up, I'm sure. 11

MS. DEMIROK:  Your Honor, because it seems like there 12

might be somewhat of confusion of the process, can we also give 13

an instruction that as far as the exhibits and -- it should be 14

looking at exhibits that are asked to be looked at, because I'm 15

not sure if maybe there's an understanding about how that works 16

with the witness as well. 17

JUDGE TRACY:  Uh-huh. 18

MS. DEMIROK:  And maybe that's my failing. 19

JUDGE TRACY:  So -- okay.  Let's go off the record for 20

this part. 21

(Off the record at 4:36 p.m.) 22

JUDGE TRACY:  Okay.  All right.  Go ahead. 23

MR. DAWSON:  Okay. 24

Q BY MR. DAWSON:  So Mr. Meraz, when we took a break there, 25
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just before we were talking about the verbal warning that you 1

were given.  I think you signed it on February 1st, right? 2

A Yes. 3

Q Okay.  That verbal warning stays on your record for seven 4

weeks?5

A Yes. 6

Q Okay.  And then rolls off. 7

A Yes. 8

Q And you haven't had any --  9

JUDGE TRACY:  Can you try to speak up a little bit? 10

Q BY MR. DAWSON:  You haven't had --  11

A Pardon me? 12

Q You haven't had any discipline since the February 1st -- 13

well, since General Counsel Exhibit 5? 14

A No. 15

Q Okay.  So this is no -- this has now rolled off your 16

record.17

MS. DEMIROK:  Objection.  Relevance. 18

MR. DAWSON:  Again, Your Honor, it goes to the severity of 19

the discipline.  And you know, the --20

THE WITNESS:  I -- 21

MR. DAWSON:  -- I imagine that General Counsel may argue 22

that -- at least on occasion that a disparity between the level 23

of discipline and the offense is evidence of pretext.  So I 24

think it's absolutely relevant the level of severity of the 25
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discipline and whether it's still on the record. 1

JUDGE TRACY:  Okay.  So I'm going to overrule the 2

objection and allow the question to be answered. 3

MS. DEMIROK:  Thank you, Your Honor. 4

MR. DAWSON:  Yeah. 5

Q BY MR. DAWSON:  This has rolled off your record, Mr. 6

Meraz.7

A I don't know. 8

Q You don't know.  Okay.  Now, if you could -- and I'm sorry 9

to keep making you pick up this document.  Can you look at 10

General Counsel Exhibit 5 again? 11

A Yes, I'm looking at it. 12

Q Okay.  And under verbal warning, it says, "Associate 13

failed to follow proper put-away procedures," right? 14

A Yes, that's what it says. 15

Q Now, as a forklifter, you understand that the procedure is 16

for the forklifter to scan the location where he physically 17

places the palette, right? 18

A As a forklift -- can you repeat the question? 19

Q Sure.  Yeah, absolutely.  So you've been a forklifter for 20

a long time? 21

A Yes. 22

Q Okay.  And you've been at Shamrock for I think five years. 23

A Coming up on five years, yes. 24

Q Coming up on five years.  Okay.  You understand that the 25
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proper forking procedure is that you scan the location where 1

you physically put the palette, right? 2

A Yes. 3

Q Okay.  And so if someone didn't scan the right location -- 4

in other words, where the actually put the palette, that would 5

be a violation of put-away procedures.  Let me -- 6

A Say your question again. 7

Q -- I'm not clear.  Okay.  Let me rephrase.  I'll see if I 8

can make the question clearer.  The procedure, when you're 9

putting a palette away is to scan physically the location where 10

you put the palette. 11

A Yes. 12

Q Right.  Okay.  If you scan a location that's different 13

than where you physically placed the palette, that's a 14

departure from procedure. 15

A Yes. 16

Q It's not the right thing to do. 17

A No, that's what -- you don't want to do that. 18

Q Okay.  I think -- again, in your conversation with Daniel, 19

you test -- I'm sorry.  In your conversation with Daniel, you 20

mentioned that someone else could have moved the palette 21

without scanning it, right? 22

A Yes.  And -- 23

Q Okay. 24

A -- it's just a yes or no answer. 25
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Q Yes.  Okay.  That's just a guess on your part, right?  1

I'll -- you don't have any evidence that anyone specifically 2

moved this palette? 3

A Physical evidence that someone else moved it? 4

Q Any evidence? 5

A No. 6

Q Okay.  Now, you also mentioned that you met with Dave 7

Garcia and Richard Gomez initially, right? 8

A Yes. 9

Q Did you record that meeting? 10

A No. 11

Q Okay.  Why not? 12

A Well, I didn't think there was need to.  When I walked in 13

the office, Dave will talk to me for a second and say, "Hey, I 14

need to you to straighten this out.  This is going on in this 15

particular aisle."  Or, "Hey, I got some product over here that 16

I want you to get off first, because they're putting in a truck 17

or something in."  Something -- you know, just some direction.18

Not for discipline.  It's not my habit to be disciplined. 19

Q All right.  So you didn't know it was going to be 20

disciplinary.21

A No. 22

Q Oh, okay.  But they told you in that conversation that you 23

were going to receive a verbal warning? 24

A They were trying to give me a verbal warning, yes. 25
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Q They were.  Okay.  And you disagreed. 1

A Yes. 2

Q And so you refused to sign it. 3

A I didn't -- wasn't asked to sign it.  I told them I was 4

going to -- I wanted to speak to Daniel in HR and they could 5

call him and tell him I was on my way. 6

Q So no one ever asked you to sign the CPDR? 7

A In that meeting? 8

Q In that meeting, correct? 9

A I said, "Am I going to get a copy of it?"   10

And I think he said if I said in, "If you sign it" -- I 11

don't recall.  I don't recall. 12

Q Okay. 13

A I don't want to say -- 14

Q You don't recall if anyone asked you in that meeting.  And 15

again, just so the record's clear.  We're talking about the 16

meeting with Dave Garcia and Richard Gomez, right? 17

A The meeting on the 21st, is that what we're talking about? 18

Q No.  I believe this -- I'm sorry.  You're right.  It's the 19

meeting on the 21st. 20

A I don't recall at this -- right now -- 21

Q Whether they asked you to sign it? 22

A Let me think about it a few seconds. 23

Q Sure. 24

A I mean, I have all kind of testimony that I'm supposed to 25
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talk about and remember and -- 1

Q Oh, sure.  Take a minute. 2

A I mean, I don't -- well, I don't recall if they asked me 3

to sign it.  I do recall that I -- I think I said that I'm not 4

signing anything, because I wasn't going to sign anything.  I 5

wanted to talk -- I don't believe I should have been written 6

up, so -- 7

Q Okay.  All right.  And that was, again, in the meeting 8

with Dave Garcia and Richard Gomez. 9

A Yes. 10

Q Okay.  And then after that meeting is when you talked to 11

Daniel in the conversation that's on exhibit -- General 12

Counsel's Exhibit 20(a) and reflected at least somewhat in 13

General Counsel Exhibit 20(b). 14

A Which is -- 15

Q Yeah, sorry -- 16

A -- the -- 17

Q -- that's going to -- that wasn't a very good question.  18

The recording that you heard earlier. 19

A Yes. 20

Q That was your conversation with Daniel Santamaria? 21

A Yes, when I left Dave Garcia's office and I went to speak 22

with Daniel, that was -- 23

Q Okay. 24

A -- the conversation. 25
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Q So you went directly from speaking with Dave and Richard 1

to talking to Daniel? 2

A Yes. 3

Q Okay.  So it happened afterward, but it was same day? 4

A It happened afterwards or after work?  I understand -- 5

Q Oh.  Sorry.  Sorry.  Your conversation with Mr. Santamaria 6

happened after your conversation with Mr. Garcia and Mr. Gomez. 7

A Yes. 8

Q But on the same day. 9

A Yes. 10

Q Okay.  Then later on, you met with Mr. Vaivao and Daniel 11

Santamaria.12

A Later on. 13

Q Well, let me ask you.  Did you ever meet with Mr. Vaivao 14

and Mr. Santamaria about the discipline for the palette? 15

A Yeah.  I was called into Santamaria's office on the fir -- 16

on February 1st. 17

Q February 1st.  That's when you signed the discipline, 18

right?19

A Yes. 20

Q Okay. 21

MS. DEMIROK:  Objection.  Relevance. 22

MR. DAWSON:  Well, Your Honor, I think it's imminently 23

relevant.  If they -- if we put one recording in of a meeting 24

with Daniel Santamaria and we have another meeting with Mr. 25
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Santamaria and Mr. Vaivao that pertains to the same discipline, 1

you know, I don't -- I'm not sure how that couldn't be 2

relevant.3

MS. DEMIROK:  Well, the fact that he recorded the meeting, 4

I'm just wondering what the relevance is of that.  And even if 5

there was a recording, I mean the purpose for General Counsel 6

to admit that one is because there was some prior inconsistent 7

statements.  It would be -- 8

MR. DAWSON:  Well, Your Honor, if I may.  There's also an 9

8A4 allegation.  And given the fact that it appears, at least, 10

that February 1st was the date that the discipline was signed, 11

I think it's certainly relevant as to what was said at that 12

meeting.13

JUDGE TRACY:  Well, okay.  So I'm going to overrule the 14

objection.15

MR. DAWSON:  All right. 16

JUDGE TRACY:  So you need to answer the question, which 17

you're going to have to repeat. 18

MR. DAWSON:  Sure.  Yes.  Absolutely. 19

Q BY MR. DAWSON:  So again, we're talking about your 20

February 1st meeting with Mr. Vaivao and Mr. Santamaria, right? 21

A Yes.  22

Q Okay.  And that's the meeting where you signed the verbal 23

warning.24

A Yes. 25
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Q Okay.  Did you record that meeting? 1

A Yes. 2

Q Okay.   3

MR. DAWSON:  And we can do this ex parte, Your Honor, be we 4

would ask for a subpoena to produce that recording.  We think 5

it's relevant.  We'd ask for a subpoena to Mr. Meraz to produce 6

a copy of the recording. 7

MS. DEMIROK:  I can't speak on behalf of the Region.  You 8

know.  If there -- 9

MR. DAWSON:  Well, Your Honor, I don't think the Region's 10

position is relevant. 11

MS. DEMIROK:  But I -- 12

MR. DAWSON:  They don't represent -- 13

MS. DEMIROK:  No, I mean -- 14

MR. DAWSON:  -- Mr. Meraz.  They're not Mr. Meraz' 15

attorneys.  And so their position -- 16

MS. DEMIROK:  I -- 17

MR. DAWSON:  -- doesn't really matter. 18

MS. DEMIROK:  I'm not objecting to that.  I'm just saying 19

if -- you know, if there is going to be a subpoena issued, if 20

there was a way to speed up the process, what I was going to 21

try to get at is -- you know, the Region has a copy of the 22

recording.  And so it may be something that we could work23

out -- 24

JUDGE TRACY:  Okay. 25
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MS. DEMIROK:  -- without having to go that route. 1

MR. DAWSON:  okay. 2

JUDGE TRACY:  All right.  Well, let's take that up after 3

we're done -- 4

MR. DAWSON:  Thank you, Your Honor. 5

JUDGE TRACY:  -- with the witness. 6

Q BY MR. DAWSON:  Mr. Meraz, Mr. Vaivao and Mr. Santamaria, 7

at the February 1st meeting, they explained the evidence, 8

right?  They explained the evidence about the missing pallet. 9

A I don't understand what you mean as far as explained the 10

evidence.11

Q Okay.  They explained that they had done the 12

investigation, right? 13

A They told me I was getting -- I was receiving the verbal. 14

Q Okay.  But let me ask my question again.  At the February 15

1st meeting, Mr. Vaivao and Mr. Santamaria explained that they 16

had investigated the issue? 17

A I don't see how they investigated.  They said I was 18

getting the -- 19

Q Okay.  I understand.  But again, my question is -- let me 20

rephrase it a little bit.  Mr. Vaivao and Mr. Santamaria at the 21

February 1st meeting said they investigated the incident, 22

right?23

A I got a -- the warning.  I don't know about the 24

investigated.  I think that they were always going to be me the 25
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written -- the discipline. 1

Q Okay. 2

A So I don't know about investigated.  I know that it was 3

said that they were going to look at cameras to see if anybody 4

else had moved that, bit didn't hear anything about that. 5

Q Well, let's talk about that.  So if the video was reviewed 6

and nobody else went into that aisle, then that would suggest 7

that nobody else moved the pallet, right? 8

A The pallet was put in there on the 13th.  The incident 9

didn't happen till four days later.  There's -- there are all 10

kind of different forklifts that are in the aisle -- 11

Q All right. 12

A -- moving all kind of product. 13

Q Okay.  I'm not asking you whether there were.  If the 14

video didn't show anyone else -- 15

A I don't know -- 16

Q -- moving that -- 17

A -- if they had a video. 18

Q I'm not asking if they had a video.  I'm asking you if the 19

-- if a video showed that no one else touched that pallet, then 20

that would suggest that you were the last one to touch it, 21

right?22

A Ask your question again. 23

Q Sure.  Sure.  No problem.  If someone -- if the video 24

didn't show anyone else touching that pallet, that would 25
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suggest -- 1

A Which -- what video? 2

Q All right.  You mentioned there's a camera on the aisle? 3

A Well, there's ca -- 4

Q Right?  You said that. 5

A I said there's cameras.  They said they were going to 6

investigate to see if there's footage of anyone moving anything 7

else in the aisle.  I mean, people move stuff in -- that's our 8

job to move stuff up and down that aisle all the time. 9

Q Sure. 10

A And I'm sure that any inquire they put -- I mean, I didn't 11

hear anything about it. 12

Q Okay.  I'm not asking you if you heard about it.  I'm -- 13

all I'm asking you is that if there's video footage and that 14

video footage doesn't show anyone touching that pallet. 15

A There's no way there's video footage of no one else 16

touching -- 17

Q All right. 18

A -- pallets in that aisle.  And there's no way -- 19

Q Mr. Meraz, can you please just answer the question?  If 20

there's video and the video doesn't show anyone else touching 21

the pallet after you, that means -- 22

A That doesn't mean anything.  That just -- 23

Q That doesn't mean that you were -- 24

A -- to me -- 25
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Q -- the last one.  Okay.  All right. 1

A To me that doesn't mean anything. 2

Q Okay.  So it could be that someone invisible moved the 3

pallet?4

MS. DEMIROK:  Objection. 5

MR. DAWSON:  All right.  Withdrawn. 6

THE WITNESS:  Invisible?  What are you -- 7

MR. DAWSON:  Withdrawn. 8

THE WITNESS:  -- talking -- 9

MR. DAWSON:  Withdrawn. 10

THE WITNESS:  -- about?11

MR. DAWSON:  Withdrawn. 12

THE WITNESS:  It could -- the video tape could be two 13

minutes long. 14

MR. DAWSON:  Okay. 15

THE WITNESS:  It could be -- it's not going to cover the 16

period of time that went from the 13th to the -- 17

Q BY MR. DAWSON:  The -- there's no question pending.  Now, 18

in the meeting with Mr. Vaivao and Mr. Santamaria, you brought 19

up a Mr. Coleman, right? 20

A Mr. Coleman, yes. 21

Q Mr. Coleman.  And sometimes he goes by the nickname of 22

Lyric?23

A Lyric. 24

Q Okay. 25
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A I didn't his name was Coleman.  Yeah.  Lyric.  I thought 1

his name was Lyric.  Yes. 2

Q Okay.  All right.  And I think you told Mr. Vaivao and Mr. 3

Santamaria that Coleman looked for the product and it wasn't 4

there.5

A I spoke with Coleman on Friday after I was initially 6

pulled into that meeting on the Thursday with Richard and Dave 7

Garcia.  Richard Gomez and Dave Garcia.  I seen him the next 8

day on Friday and asked him, "Hey, what happened with that 9

missing pallet the other day?"  He says -- he -- I said -- he 10

says, "It was -- I left the email about that."11

 And he said that there was -- that he couldn't find it, 12

that he looked up and down those aisles and he couldn't fi -- 13

oh.  No, no, no.  I'm sorry.  I'm losing my point.  You're 14

asking about the meeting with Ivan and Santamaria? 15

Q Right.  What did you tell -- 16

A I told them I had already spoke with -- I had spoke with 17

Coleman, the first time I had spoke with him on that Friday 18

after the incident.  And he said he didn't find that pallet.19

Now, after -- gosh.  I don't recall if it was that time or 20

another time that I spoke with him, but I spoke with him twice 21

concerning that situation.  And he said -- I said, "They found 22

the pallet right next to it."  I said in 22505.   23

 And he said, "My -- that pallet wasn't there."  Those are 24

exact words to me.  "Mike, that pallet wasn't there.  I 25
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checked."1

 I said, "Well, it reappeared in two days.  I don't know 2

how."3

 So then another time I had talked to him, I asked him -- 4

it was after the meeting.  They said that they were going to go 5

ahead and talk to him about the situation.  And when I talked 6

to Daniel prior to that in the aisle, he said, "If that pallet 7

was right there, then the guy from inventory control should get 8

written up."9

 When I talked to Coleman, he said he didn't have -- no one 10

talked to him about it and no one wrote him up or anything. 11

Q Okay.  But Daniel did you that Coleman was going to get a 12

talking to also on a different issue. 13

A No.  On -- that was a different issue, not -- a different 14

issue.  The same issue, but for me to ask that wasn't what they 15

were there for.  They were there for to give me discipline. 16

Q I got you.  So they said Coleman's going to get a talking 17

to, but that's a different issue? 18

A Yeah, and that never happened. 19

Q Okay.  You don't know that it never happened. 20

A I asked Coleman.  He said that never happened. 21

Q Okay.  But that's hearsay, right? 22

A I'm telling you what he told me. 23

Q What he told you. 24

A Yeah. 25
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Q Okay.  But you don't know.  You didn't follow Coleman 1

around 24 hours a day, right? 2

A You're asking me questions.  I'm answering.  That's what 3

he told me. 4

Q Yeah, yeah, yeah, yeah, no.  I'm not -- I'm not -- I'm 5

just asking you.  I understand Coleman told you he was never 6

talked to. 7

A He told me -- 8

Q But you don't -- 9

A -- he was never talked to. 10

Q -- know that for a fact, right? 11

A Well no.  I wasn't involved in any kind of discipline, 12

giving it to him -- 13

Q Okay. 14

A -- or hearing about it. 15

Q Okay. 16

A But as far as I know, he said he -- no one talked to him.  17

No one disciplined him.  He never saw that pallet in that 18

location.  He looked for it.  He went and looked up and down.  19

He went through 19.  He went through 20. 20

Q Okay.  Let's see -- now the warehouse -- I think -- and I 21

apologize if we've already talked about this.  But the 22

warehouse has an inbound or receiving side, right? 23

A Well yeah, there's inbound and outbound.  It's pretty much 24

a side.  It's -- before there were more -- they're separated.25
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I mean, there's inbound employees.  There's -- and there's ones 1

that are outbound that do the -- mostly replenishing for the 2

outbound stuff that's -- 3

Q Sure. 4

A -- getting picked by the selectors that's going out. 5

Q And I apologize.  I -- when I said side, I meant an 6

operational sense.  Not physically. 7

A Uh-huh. 8

Q But so there's an inbound or receiving part of the 9

operation -- 10

A Uh-huh. 11

Q -- and an outbound or shipping part of the operation, 12

right?13

A Uh-huh.  Yes. 14

Q Okay.  I think you're on inbound now? 15

A Yes. 16

Q Okay.  Because at some point, inbound and outbound 17

forklifters were combined? 18

A Yes. 19

Q Okay.  And the inbound crew takes its breaks together, 20

right?21

A The inbound crew as far as -- 22

Q Well, so I think you testified earlier that something 23

happened during our 4:30 break.  Do you have a 4:30 break? 24

A I have a 4:30 break. 25
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Q Okay.  And it's not just your break, right?  It's 1

everybody's break on the inbound side. 2

A Yeah. 3

Q Okay. 4

MR. DAWSON:  Nothing further, Your Honor. 5

JUDGE TRACY:  Ms. Demirok. 6

MS. DEMIROK:  Can I just have a moment to -- 7

JUDGE TRACY:  Okay.  Let's go off the record for a minute. 8

(Off the record at 5:10 p.m.) 9

REDIRECT EXAMINATION 10

Q BY MS. DEMIROK:  Okay.  Mike, you talked about a few 11

things with Respondent's counsel that I wanted to touch on.12

And first of all, there was a -- you know, the recording that 13

we talked about earlier today, the one we listened to parts14

of -- 15

A Yeah. 16

Q -- do you recall that testimony? 17

A Yes. 18

Q Okay.  And it was my understanding that you made this -- 19

the recording started in Mister -- well tell me.  At what 20

location were you in towards the beginning of that recording? 21

A Well, I -- maybe I turned it on when I was going up the 22

stairs.23

Q And then you went to where? 24

A Into Dan Santamaria's office. 25
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Q Okay.  And did you have it running the entire time through 1

when you went to go look at the missing pallet locations? 2

A Yes.  I never turned until at the end of it, it says this 3

is a recording for possible discipline.  And I give the date. 4

JUDGE TRACY:  Go ahead and move the microphone. 5

Q BY MS. DEMIROK:  Now, you also said something about --  6

MS. DEMIROK:  I don't have my transcript in front of me, 7

but I'm going to go to 20 -- right around 25 minutes in.  And 8

I'm not sure what page that would be on GC Exhibit Number 2(b). 9

MR. DAWSON:  2(b). 10

MS. DEMIROK:  2(b). 11

THE WITNESS:  Am I to go there or -- 12

Q BY MS. DEMIROK:  You can if you want to, but I'd like you 13

to just for the most part listen. 14

(Audio played) 15

Q BY MS. DEMIROK:  Okay.  Now, Mr. Meraz, is there anything 16

in this audio recording that would indicate where you were 17

either in Mr. Daniel Santamaria's office or somewhere in the 18

warehouse?  Is there anything by listening to this -- that part 19

of the audio that could tell you where you were at, at that 20

time?21

A I was in aisle 20 during that audio.  We're standing 22

directly in front of where the pallet was logically located and 23

actually where the pallet was physically found. 24

Q Okay.  And when you counted to four, what were you doing? 25
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A I was taking steps. 1

Q Okay. 2

MS. DEMIROK:  For the record, I was I had let the witness 3

listen to 20(a) starting at around 25 minutes and going to 4

about 26 minutes in the recording. 5

Q BY MS. DEMIROK:  Okay, Mr. Meraz, you were asked about 6

whether or not you knew -- if you knew if somebody had touched 7

the product after you did.  And so why did you bring that up 8

with Mr. Santamaria when you were talking with him the first 9

time about the incident? 10

A Well, because I was bringing up the point, because the 11

signals are always lost in those particular aisles.  Now, 12

someone could have moved it and not -- and loaded it logically 13

to the next location, which was right next to it and then have 14

something happening the system where that task or that move was 15

not registered. 16

Q Okay.   17

A And I was bringing that up, too, because in the process of 18

working in those particular aisles, which in -- the earlier in 19

that recording, Daniel Santamaria talks about, "Oh, I used to 20

hate coming into those aisles, because there's more product in 21

those to aisles than anywhere else in the deli." 22

Q So in those aisles -- well, in just in general like with 23

what you do, would there ever be a time when you would move a 24

pallet from one bay over to the next bay over? 25
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A Yes, always.  To kind of give you an example, 19 aisle and 1

20 aisle -- 19 has -- I counted them -- 480 selection slots.2

Aisle 20 has 670, I mean, give or take.  The numbers might be 3

off, but about 670 selection slots.  Now, other aisles that 4

have big boards, have 180 selection slots.  So in comparison, 5

there's that much more product in those two aisles.   6

 Now, during the course of -- and I know this from 7

experience, because when I first became a forklift operator, I 8

was on the outbound part of the crew.  And they gave me 19 and 9

20.  So those were my aisles. 10

Q Uh-huh. 11

A So in the course of a day there, you move product -- 12

there's seldom a situation where you have to replenish a 13

product and only get it from one location, where there's -- 14

it's by itself and that's the only product in that slot and you 15

don't have to move any other product to accomplish what you 16

need to replenish.  So all day long, people are in there moving 17

stacks of pallets to get to product that they have to 18

replenish.19

 So it easily could be that someone pulled that product 20

down to replenish something else and moved it somewhere else, 21

because they moved the pallets.  If they move them, they want 22

to get credit for it.  So he could have tried to load it to 23

another location.  Or he could have had an instance where a 24

captain came and said, "Hey, I need -- they have virtual 25
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slots."  They're called virtual slots, because they're not a 1

really (sic) location in the warehouse where they're selected 2

from.3

 They're just product that one of our people had ordered.  4

And the vendor says we can get that.  So they'll come in and 5

they'll give them a virtual slot and they'll put it up in the -6

- the overhead storage.  So when it's time for the captain to 7

come and get it for a truck that's going out or a selector gets 8

that on his list, he'll grab a forklift and say, "Hey, can you 9

drop that pallet?  It's on this location."  And we'll bring it 10

down.11

 Now, if he brings that pallet down with two pallets, he'll 12

have to relocate the pallet to somewhere else.  So in those 13

particular aisles, you have two to three times the product 14

moving through there.  So you're moving product all over the 15

place.  I mean, you're staging maybe here.  Let me fix that 16

slot.  Let me move this over. 17

Q Okay. 18

A And it's a very high volume, very high paced area. 19

Q Do you know what it means to condense pallets?  Does that 20

mean anything to you? 21

A To me, I condense product.  For me, that phrase would be  22

-- I'm an inbound forklift operator.  I -- a lot of things that 23

are on the dock that are coming into the warehouse, some -- a 24

lot of times the product that are not labeled.  So we can't put 25
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them away in the overhead storage areas of the aisles, if 1

they're not labeled.  So in my process, I'll be in those aisles 2

and I'll condense product.3

 If I have one small pallet taking up -- one small pallet 4

that's 18 inches high and the selection slot area is two feet 5

high, I'll move that pallet on top of another pallet to 6

condense inventory, so when that inbound product is ready and 7

labeled, that I have space to put it up.  It just -- to me, 8

that's how I would --9

Q And just to be clear on terms.  You have -- there's bays, 10

right?11

A Yes. 12

Q And then what is -- are there like spots within he bays?  13

And let's just talk about on one level of a bay. 14

A One level -- a bay is -- to me I consider a bay to be 15

support or length.  And that's the general area of that bay.16

You'll have one support bar that's nine feet long.  And in 17

aisles 19 and 20, they have three pallets that fit under that 18

bay.  So each pallet's two and a half feet, if I were to guess, 19

so they all can fit within those nine feet. 20

Q But what do you -- are those -- within those three spots, 21

are those called something? 22

A Well, the -- 23

Q I'm just trying to get the lingo. 24

A Oh, I'm sorry.  Those are locations.  There's a bay -- 25
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Q Uh-huh. 1

A -- and a selection slot. 2

Q Slot.  Okay.  So you got -- 3

A So there's three -- 4

Q -- have lots with -- 5

A -- selection slots per bay -- 6

Q Okay. 7

A -- in those aisles. 8

Q In those aisles.  Okay.  So you also mentioned something 9

about you usually get contacted over the radio, if there's 10

something missing.  Can you tell us more about that?  Why would 11

that happen?  And can you give us an example of other times 12

when that's happened? 13

A On Fridays and -- during this particular time that the 14

incident occurred, on Fridays, they would have me work in 15

another part of the warehouse and it's called non-conveyable.  16

And during that Friday, the forklift operator that's in non-17

conveyable, which usually is me.  If I'm out, someone else will 18

do it.  But if I'm at work on a Friday during that period time, 19

I will go to non-conveyable and do two jobs.20

 So in order to do that job properly, to handle the two 21

jobs, you need the radio.  So -- for if you have to drop 22

pallets, take pallets off the conveyor belt, the conveyor 23

system that brings these pallets in bulk from the high rise 24

department.  And -- gosh.  So I need -- so I use the radio on 25
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Fridays.  Now, this particular incident happened on a Friday 1

and I don't recall hearing anything about the missing pallet.   2

 When that happens, you'll hear it on the radio all through 3

the warehouse.  And there has been other times when I first was 4

a replenishment fork on the outbound that I did -- period of 5

time, they carried a -- I checked with -- see if there was a 6

radio available for me every day, but there wasn't.  Sometimes 7

there was.  Sometimes there wasn't.  So that's why I said in my 8

statement, I think I said sometimes I had a radio, because a 9

lot of times they didn't have it.  They didn't have one 10

available for me to checkout. 11

Q All right. 12

A But I would always hear, "Hey, we're missing" -- captains 13

call out looking for product that was missing, looking for 14

pallets that were missing for full pallet pulls.  I mean, it 15

happens all the time. 16

Q Okay.  Now, you also testified that you recorded the 17

meeting you had with Mr. Ivan Vaivao and Mr. Santamaria on 18

February 1st.  Is that right? 19

A Yes. 20

Q Okay. 21

MS. DEMIROK:  And Your Honor, I would like -- I have given 22

Respondent's counsel a copy of a -- the transcript that's -- 23

that will be offered with the audio.  Now quite yet, but just 24

as a way to assist -- 25
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JUDGE TRACY:  And this is the one that was of issue on the 1

cross with the subpoena? 2

MR. DAWSON:  That's correct, Your Honor. 3

JUDGE TRACY:  Okay. 4

Q BY MS. DEMIROK:  So Mr. Meraz, did you -- you said that 5

you recorded that meeting.  What did you record it with? 6

A The same phone that I have at the present time. 7

Q Okay.  And did you at any point give that recording to a 8

Board agent? 9

A Yes. 10

Q Okay.  I'm handing you what's been marked as GC Exhibit 11

Number 21(b).  Okay.  Was it the same Board agent that you gave 12

the other audio recording to? 13

A Yes. 14

Q Okay.  And was it at the same -- on the same day? 15

A Yes, same time. 16

Q Okay.  So how did he go about getting the recording from 17

you?18

A With a cable.  I think he connected it to a computer and 19

downloaded.  I told him I didn't -- this is the phone.  This is 20

what I was on.  And maybe you can hear it better.  Because some 21

spots like they were saying it was inaudible. 22

Q Uh-huh. 23

A That -- you know, that maybe you could hear it better from 24

a laptop. 25
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Q Okay.  And how did he -- how do you know that he somehow 1

got the recording off of your phone? 2

A Before I signed my affidavit, he had said, "Oh, I have the 3

recording."  Okay, that's fine, because I was trying to ask him 4

if, you know, do I go in a Walgreens?  I just don't know how 5

I'll get it off the phone. 6

Q Okay.  So he did it for you? 7

A Yes. 8

Q Okay.  And you were there when he did it? 9

A Yes. 10

Q Okay.  And was that the board agent who signed the -- 11

A Miguel. 12

Q -- who also signed your statement that you gave March 13

11th, 2016? 14

A Yes. 15

Q Okay. 16

MS. DEMIROK:  And Your Honor, at this time, I'd like to 17

play the beginning, middle, the end and identify some voices. 18

Q BY MS. DEMIROK:  And Mr. Meraz, by the way, did you play  19

-- did you have any decision -- did you play a part in the 20

decision on whether or not to present this first audio 21

recording on your initial testimony with me? 22

MR. DAWSON:  Objection, Your Honor, as to relevance. 23

JUDGE TRACY:  Well, I'm going to overrule the objection. 24

MR. DAWSON:  Okay.  Thank you. 25

JA 2391

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 211 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

633

THE WITNESS:  Okay.  I'm not understanding the question. 1

Q BY MS. DEMIROK:  Did you -- was it your decision not to 2

play this particular recording, the one of Mister -- the Ivan 3

Vaivao -- your meeting with -- 4

A My decision? 5

Q Yeah.  Was it your decision? 6

A Well, no.  I'm just answering questions.  And -- no. 7

Q No, I mean, was it -- or your -- what do you mean, you're 8

just answering questions? 9

A I mean -- 10

Q That's just your role? 11

A No, no, no.  No, that's not my role.  I'm just saying it 12

wasn't my decision not to play it or to play it. 13

Q Okay. 14

A Or --  15

(Audio played) 16

Q Okay.  So I'm at 45 seconds and I've played it from the 17

beginning.  Does that sound like an accurate representation of 18

the beginning of your audio recording? 19

A Yes. 20

Q Okay.  And whose voice was that that we just heard? 21

A Daniel Santamaria. 22

Q Okay.   23

MS. DEMIROK:  And so the audio portion of this is 12 24

minutes long.  So I'm going to go right to six minutes.  And 25
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looks like it would be on GC Exhibit Number 21(b) page three. 1

(Audio played) 2

Q Okay.  Well, the five more weeks.  Do you know whose voice 3

that was? 4

A Daniel Santamaria. 5

Q Okay.  And that might -- that would be something that 6

would be wrong in the transcript.  But I think that might be 7

something that we can work out. 8

MR. DAWSON:  We'll stipulate that that was Daniel -- 9

MS. DEMIROK:  Okay. 10

MR. DAWSON:  -- Santamaria. 11

MS. DEMIROK:  Thank you. 12

(Audio played) 13

Q BY MS. DEMIROK:  Okay.  So there were two people talking 14

in there about -- I didn't bother to do that one or something 15

to that effect.  Do you know whose voice that was? 16

A You know.  I'm sorry. 17

Q Okay.  That's fine. 18

A But if you could play it again.  I was reading. 19

Q Okay, you need to just listen. 20

A Yes. 21

Q And don't read. 22

A Yeah, I don't want to say that I -- whose voice it is when 23

I'm not sure. 24

(Audio played) 25
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Q Five more weeks.  Whose voice is that? 1

A That's Daniel Santamaria's voice. 2

Q Okay.  And that was at six minutes and 59 seconds. 3

(Audio played) 4

Q Did you hear your voice at all in there? 5

A Yes. 6

Q Okay. 7

(Audio played) 8

Q Can you fix it?  That's what I heard.  Did -- 9

A That's Ivan. 10

Q -- do you know whose voice that is? 11

A That's Ivan. 12

Q Ivan Vaivao.  Okay. 13

MS. DEMIROK:  And that was at seven minutes and 30 14

seconds, so there's another -- seems like some of the names are 15

mixed up in here, so we might need to do some work, if we want 16

to admit this, but we'll continue.  I'm going to move towards 17

the end of the audio version, where there's words to this -- 18

this audio recording.  And that's right at 12 minutes. 19

(Audio played) 20

Q BY MS. DEMIROK:  Is that an accurate reflection of when 21

you left the office? 22

A Yes, that's when I left the office.  I forgot to turn off 23

the -- 24

Q Okay.  So -- 25
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A -- phone. 1

Q -- that's why it keeps on going for another 20 minutes? 2

A Yeah, I -- like I said -- 3

Q Okay. 4

A -- using my phone.  I'm not too savvy with this stuff.  I 5

just didn't turn it off and forgot. 6

MS. DEMIROK:  I'm going to go -- move to 19 minutes. 7

(Audio played) 8

Q BY MS. DEMIROK:  Is -- what are we hearing there? 9

A You're hearing me on my forklift, because I'm one of the 10

guys that I always honk my horn wherever I go, if I'm coming 11

through a passageway, if I'm -- you know, I'm on my way.  Look 12

out.  If you're not looking, or if you're not paying attention, 13

wake up and pay attention.  I'm coming your way. 14

Q Okay. 15

MS. DEMIROK:  And we're at 19 minutes and 25 seconds right 16

there.  Now I'm at 23 minutes. 17

(Audio played) 18

Q BY MS. DEMIROK:  Can you tell what that background noise 19

is?20

A Sounds like I'm lifting up my forklift.  You get that 21

noise when you lift it, get something up, zzzzz (phonetic). 22

Q Okay. 23

A It's kind of -- 24

MS. DEMIROK:  And that's at 23 minutes and 28 seconds.   25
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Q BY MS. DEMIROK:  So did you -- you just left it on and 1

just went back to work.  Is that what happened? 2

A Yeah, I just went back to work and -- 3

Q Okay.   4

MS. DEMIROK:  Now I'm at 20 minutes. 5

(Audio played) 6

Q BY MS. DEMIROK:  Do you know what that was a sound of? 7

A Same sound.  Me going from place to another and honking. 8

Q Okay.  Would you say that -- are these three excerpts that 9

I played, are those good examples of what the remaining part of 10

the -- what the recording reflects, starting from when you left 11

Daniel Santamaria's office? 12

A Yes, I would.  That's what I do daily, so those are the 13

noises that are surrounding my shift. 14

Q Okay. 15

MS. DEMIROK:  Now I'm just going to go to the very end 16

here.  We're at 31 minutes and 30 seconds. 17

(Audio played) 18

Q BY MS. DEMIROK:  Okay.  Now, is that an accurate 19

reflection of the end of the recording? 20

A Yes. 21

Q Okay.  At some point, did you realize it was on? 22

A Yeah.  I don't recall.  I mean, I just turned it off or -- 23

Q Okay.  Do you have any reason to believe, Mr. Meraz, that 24

the recording that I just played and the one that the agent 25
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took off your phone is in any way different from the recording 1

that you took? 2

A No. 3

Q Okay. 4

MS. DEMIROK:  Your Honor, I would move to admit what's 5

been marked as GC Exhibit Number 21(a) and (b). 6

MR. DAWSON:  No objection to 21(a), Your Honor.  21(b) is 7

a bit of a -- is a bit different.  I mean, I think -- and 8

counsel had alluded to this.  There seems to be, in addition to 9

just the transcription errors, a lot of statements attributed 10

to people that didn't say them.  I think it's probably to the 11

extent that there's very little probative value to GC-21(b).  12

And so for that reason, I guess -- and not to be difficult, but 13

I think we would have to object to 21(b). 14

JUDGE TRACY:  All right.  So for 21(a), General Counsel's 15

Exhibit 21(a) is admitted into evidence. 16

(General Counsel Exhibit Number 21(a) Received into Evidence) 17

JUDGE TRACY:  For 21(b), I will agree with you that from 18

what I heard and what this shows, it's not accurate.  I mean, 19

It's actually worse than the other one.  So -- but a transcript 20

is very helpful to add to this record for any further 21

proceedings.  So what I would say is let's hold off on this 22

one.  Let's put it on the side.  And rather than -- because I 23

think -- I hope that 20(a), which you guys are going to go over 24

as well, we were going to replace that.25
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But in the end, if it's not replaced, that one hopefully 1

doesn't have as many errors as 21(b) does.  21(b) at this 2

point, I think does have quite a few errors, where even if you 3

put it in, it's going to be quite -- not probative, helpful to 4

anyone actually, if they match up the two.5

I would recommend let's hold 21(b) and then in the -- 6

before we meet again June 9th, work on both of these audio 7

recordings to get as accurate of a transcription as you can, 8

where they actually review it as well.  Including -- it would 9

be very helpful for Mr. Meraz to read it, I think, because he 10

recognizes the voices -- 11

MS. DEMIROK:  Yeah. 12

JUDGE TRACY:  -- better than any of us. 13

MS. DEMIROK:  With your permission, Your Honor, then I 14

would you know, let him look at that and give me feedback on 15

what -- 16

MR. DAWSON:  I have no objection to that. 17

MS. DEMIROK:  -- the transcript should be. 18

JUDGE TRACY:  No -- I mean, everybody just wants -- what's 19

the accuracy -- 20

MR. DAWSON:  Right. 21

JUDGE TRACY:  -- of it. 22

MS. DEMIROK:  Yeah. 23

JUDGE TRACY:  So that's what we'll do.  For 21(b), I'm not 24

going to sustain the objection at this point.  I'm just -- 25
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we're just going to hold off on entering it into the record. 1

MR. DAWSON:  Thank you. 2

MS. DEMIROK:  Okay.  And so I'm going to -- 3

JUDGE TRACY:  And then, yeah, you have the -- and I don't 4

have -- okay.  Okay. 5

Q BY MS. DEMIROK:  Now, Mr. Meraz, you -- 6

MS. DEMIROK:  We're on the record, right? 7

JUDGE TRACY:  Yes. 8

MS. DEMIROK:  Okay. 9

JUDGE TRACY:  Yeah, we're -- yeah, we're on the record. 10

Q BY MS. DEMIROK:  So Mr. Meraz, you testified a little bit 11

about whether or not the video would show whether or not you 12

put it in the right spot or not.  And -- or I'm -- not whether 13

or not you put it in the right spot, but whether anyone else 14

would touch that pallet.  And you reference something about -- 15

well, it depends on how long the video is.  What did you mean 16

by that? 17

A Well, the incident occurred when I put the pallet there on 18

the 13th of January.  It didn't go out on schedule to be sent 19

out until that Friday.  I'm not sure.  I think it's the 15th.20

Now that's two days of people working in those aisles.  And 21

there's no way you can be in there over an hour and not have to 22

move some kind of product in that aisle.  I tell you, there's23

-- between 19 and 20, there's over a thousand selection slots. 24

Q Okay.  How do you know when it was supposed to go out? 25
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A Well, I was written up for the full pallet pull that was 1

not able to ship that Friday. 2

Q Did they -- did it say on the write-up or would -- I'm 3

sorry.  How did you know that? 4

A Well when I went into the first meeting on the 21st, I 5

believe it was, with Richard Gomez and Dave Garcia, they said, 6

"You're getting written up for an incident that happened on the 7

Friday," the prior Friday. 8

Q Oh, okay. 9

A And -- 10

Q So that would have been the Friday prior to January 21st? 11

A Yes. 12

Q Okay.  And just one more thing.  If you could take a look 13

at Respondent's Exhibit Number 15. 14

JUDGE TRACY:  That might not be up there, but --  15

MR. DAWSON:  That's -- 16

JUDGE TRACY:  It's -- 17

MR. DAWSON:  -- yeah.  I'm sorry. 18

JUDGE TRACY:  -- going to be one that the Court Reporter 19

has.20

MS. DEMIROK:  Oh. 21

JUDGE TRACY:  Can you show him Respondent's exhibit 15? 22

MS. DEMIROK:  We can give him -- 23

JUDGE TRACY:  He has it. 24

MS. DEMIROK:  Okay. 25
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THE WITNESS:  Okay. 1

Q BY MS. DEMIROK:  Okay.  Just one second.  I want to make 2

sure I direct you to the right spot. 3

MS. DEMIROK:  Actually, no further questions, Your Honor. 4

JUDGE TRACY:  Any recross? 5

MR. DAWSON:  Yeah, just a few, if I may. 6

JUDGE TRACY:  Yeah. 7

RECROSS-EXAMINATION8

Q BY MR. DAWSON:  Mr. Meraz, you talked to every forklifter 9

driver to ask if they were disciplined, right? 10

A Maybe not everybody. 11

Q Okay.  But you talked to a number of forklift drivers to 12

ask if they had been disciplined for a missing pallet? 13

A Yes. 14

Q Did you ask any of them if they moved the ranch dressing? 15

A No. 16

Q Condensing pallets.  You still scan them, right? 17

A Yes. 18

Q Okay.  And when you talk about condensing pallets, just to 19

make sure it's clear -- and I'm not sure that this makes any 20

difference.  But you're not talking about having two pallets 21

and taking the actual product from one pallet and putting onto 22

another pallet, so the two become one, right? 23

A No, but it can be done. 24

Q That can be done.  Okay.  But you -- that's not a 25
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forklifter usually, right? 1

A Gosh.  That's usually done inventory con -- not inventory 2

control -- I think a receiver. But I think there is some slots 3

that are in the dry.  I've seen forklift operators do that, 4

make it one pallet -- 5

Q Okay. 6

A -- and I'm sure the same process can be done inside the 7

warehouse -- 8

Q Sure. 9

A -- I mean in the deli. 10

Q Okay. 11

A It's all the same system, I believe. 12

Q When  you -- when the scanner records, if you know -- the 13

RF scanner, does it record the slot or just the level?  And 14

does that -- is that question clear? 15

A Yeah.  Well, it can do both, because if it's a label that 16

is red and you scan it and it has the correct height on the 17

level, it'll scan it and it'll go right in.  It'll accept it 18

and that's the location.  But sometimes they're too high or 19

sometimes your gun won't read that.  Different forklifts -- 20

Q Okay. 21

A -- will read close.  Other forklifts will read things far.  22

So a rule of thumb is you'll scan the third location, which is 23

more -- it's closer for the thing to scan.  And at the end of 24

that, it comes up like a zero -- 25
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Q Okay. 1

A -- without the level of location.  And you'll either type 2

it in or you'll scan -- if you have a sticker that has all the 3

levels on your forklift, you scan -- 4

Q I got you.  I got you.  Now, the other question I had -- 5

and I think I wasn't clear initially.  If you -- could you look 6

at General Counsel Exhibit 10, which is the photograph of aisle 7

20?8

A Exhibit 10, yes. 9

Q Okay.  So the bay that's partially cut off at the top in 10

the middle the page, that's the fifth level, right? 11

A Yes. 12

Q Okay.  There's -- there are three pallets in that -- now, 13

what would you all the area between the support posts?  I 14

forget what we -- 15

A The center -- well, it's just the center location of the 16

bay.  That's 22305. 17

Q Okay.  And again -- what I was asking -- and again, just -18

- I'm not sure that it makes a difference.  But when you record 19

the location of  a pallet, would it tell you whether it's the 20

first, second or third pallet in the bay or does it just tell 21

you the day and the level? 22

A It just tells you the bay.  Doesn't tell you what pallet 23

it is.  So I don't recall what location I pulled that missing 24

pallet out of -- 25
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Q Okay. 1

A -- but -- 2

Q Okay.   3

MR. DAWSON:  And then if I could play that recording real 4

quick.5

JUDGE TRACY:  And move the microphone. 6

Q BY MR. DAWSON:  Mr. Meraz, I'm going to play you a portion 7

of General Counsel's Exhibit 21(b) and ask you if you could 8

identify who's speaking.  Okay, ready?  I'm going to ask you 9

who this is speaking. 10

(Audio played) 11

Q Who was that speaking? 12

A That's Ivan. 13

Q That was Ivan.  Okay.  All right. 14

MS. DEMIROK:  And where are we at? 15

MR. DAWSON:  I'm sorry.  That was -- I just stopped it at 16

11:33.  Okay. 17

Q BY MS. DEMIROK:  And I'm going to hit play again and ask 18

if you could identify the speaker. 19

(Audio played) 20

Q BY MS. DEMIROK:  Okay.  That.  Who was that speaking? 21

A That's Ivan. 22

Q And who is Larry (sic)? 23

A Lyric is the inventory control individual responsible for 24

looking for the pallet that day. 25
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Q Okay. 1

A But -- 2

Q Okay. 3

A -- his name is Richard or Robert Coleman. 4

Q Okay.  He said Lyric. 5

A Lyric. 6

Q Okay.  I'm sorry.  I thought it was Larry. 7

A No. 8

Q Okay.  Lyric.  Okay.  Got you.  And then I guess I'd also 9

-- I mean, I guess this is sort of old news, but -- well, I 10

take that -- I'm sorry.  Okay.  Now, one more time I'm going to 11

play one statement for you and ask if you can identify who the 12

speaker is. 13

MS. DEMIROK:  I'm sorry.  Can you just tell us where? 14

MR. DAWSON:  Oh, sure.  Yeah, I'm at 11:54. 15

(Audio recording placed from 5:59 p.m. to 5:59 p.m.) 16

Q BY MR. DAWSON:  Who is that? 17

A Myself. 18

Q Okay. 19

MR. DAWSON:  Nothing further, Your Honor. 20

JUDGE TRACY:  Okay.  All right.  Thank you very much.21

You're done. 22

THE WITNESS:  Okay.  Thank you. 23

JUDGE TRACY:  Please don't discuss your testimony until 24

after the close of hearing.  So Ms. Demirok I'm sure will 25
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contact you once the hearing closes.  It's not going to be 1

closing today or -- it's when we close the record, so all the 2

testimony's done. 3

THE WITNESS:  So won't be needing to come back.  I just 4

want to know, so I can tell my employer that, okay, well -- 5

JUDGE TRACY:  I don't --6

MS. DEMIROK:  Well -- 7

JUDGE TRACY:  She might need you, so -- 8

MS. DEMIROK:  -- there's a possibility.  So you're not 9

released from your subpoena, but you -- 10

THE WITNESS:  Done for the day? 11

MS. DEMIROK:  -- at this point, I don't know any 12

particular day that I would -- 13

JUDGE TRACY:  You're done for the day. 14

MS. DEMIROK:  -- call you back. 15

JUDGE TRACY:  And she may call you back.  And in fact, 16

they probably will need your assistance to review some of the 17

video recording.  I mean, audio recordings. 18

THE WITNESS:  The 21(b)? 19

JUDGE TRACY:  Yeah.  But not for now.  You don't need to 20

take it with you. 21

THE WITNESS:  Okay. 22

JUDGE TRACY:  They'll let you know. 23

THE WITNESS:  Okay.24

JUDGE TRACY:  Okay.  Thank you very much. 25

JA 2406

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 226 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

648

THE WITNESS:  Thank you. 1

JUDGE TRACY:  Okay.  Let's go off the record. 2

(Off the record at 6:00 p.m.) 3

JUDGE TRACY:  And let's go on the record.  Raise your 4

right hand, please. 5

Whereupon,6

MATT SHEFFER 7

having been duly sworn, was called as a witness herein and was 8

examined and testified as follows: 9

JUDGE TRACY:  All right.  Have a seat.  State your name 10

and business or work title for the record. 11

THE WITNESS:  Yeah.  My name is Matt Sheffer and I'm a 12

forklifter.13

JUDGE TRACY:  Okay.14

MR. DAWSON:  Your Honor, before the examination begins, 15

may I just go on the record and return Mr. Meraz' affidavits to 16

General Counsel. 17

JUDGE TRACY:  Sure.  You're on the record and you're doing 18

that.  Thank you. 19

MS. DEMIROK:  Thank you. 20

JUDGE TRACY:  And how do you spell your last name? 21

THE WITNESS:  S-H-E-F-F-E-R. 22

JUDGE TRACY:  Okay.  All right.  Go ahead, Ms. Demirok. 23

MS. DEMIROK:  Okay. 24

DIRECT EXAMINATION 25
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Q BY MS. DEMIROK:  Thank you for being here, Mr. Sheffer.  1

Were you subpoenaed to be here today? 2

A Yes, I was. 3

Q Okay.  And who, if anybody, did you seek out with the 4

National Labor Relations Board to provide information to? 5

A No one. 6

Q Okay.  So you didn't initiate contact with the NLRB? 7

A No, ma'am. 8

Q Okay.  Are you currently employed? 9

A Yes, I am.  Do you need to speak up? 10

Q Yes.  If you could speak up.  The microphone -- it doesn't 11

amplify your voice.  It just catches it. 12

A Okay. 13

Q So a lot of people with often speak, you know, lower than 14

they think they need to.  So you are currently employed? 15

A Yes, I am. 16

Q Okay.  And where do you work right now? 17

A So I work in the non-conveyable area of the warehouse. 18

Q Okay.   19

A And I receive and forklift. 20

Q Okay.  And you say warehouse.  This is the Shamrock 21

Phoenix warehouse, right? 22

A That's right. 23

Q Okay. 24

A The Arizona foods warehouse. 25
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Q And how long have you worked there? 1

A I've worked there for 24 years. 2

Q And you mentioned that you're a forklifter and that you 3

work on the receivables side, right? 4

A That's right. 5

Q Okay.  And could you just describe for us what your duties 6

are in that position? 7

A So, I will receive inbound trucks.  The non-conveyable 8

area is as it's described.  We have items that do not convey on 9

the conveyor system, the automated system, usually consisting 10

of bagged items and other boxes that are too big to go on the 11

conveyor.  I will receive those trucks and I will also 12

replenish them into the overstock racks.  And I also replenish 13

the pick slots. 14

Q Okay.  Now, when you replenish the pick slots, is that 15

considered traditional inbound work? 16

A It's actually shipping work. 17

Q Okay.  18

A So what I do is kind of a combination. 19

Q Okay.  And who is your immediate supervisor? 20

A I have two immediate supervisors, depending on the day.  21

One is Richard Gomez.  The other is Johnny Banda. 22

Q Okay.  So I want to talk to you about your break times.  23

And for how long, if at all, have you had a designated break 24

time?25
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A Well, we've had designated break times since I began. 1

Q Okay.  Have you always been a forklifter, by the way? 2

A No. 3

Q Okay. 4

A Just the last four years. 5

Q Okay.  And during those four years, you've had a 6

designated break time? 7

A We've had times that were established to take the breaks.  8

That's right. 9

Q Okay.  And have you during that time always taken your 10

breaks at the designated time? 11

A No.  We've always had flexibility.  One of the things that 12

I do in my area is put away frozen product. 13

Q Okay. 14

A Wendy's French fries, Burger King French fries.  And so I 15

will receive frozen product into a 45 degree staging area.  And 16

it's kind of important that that product not sit there too 17

long.  And so occasionally I would work through a break to put 18

that away and then take the break later.  And then really the 19

last couple years until about January, I would take my second 20

break at the end of the day and kind of work through that 21

designated time.  I just got more done that way and it saved me 22

a long trip through the warehouse, so -- 23

Q Okay.  And you mentioned up until January.  Was there 24

something that changed in January to make it so you couldn't do 25
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that?1

A Yeah.  Both those supervisors I mentioned, Johnny Banda, 2

Richard Gomez at one point came up to me and said we have to 3

take the breaks at the designated times, that that was 4

important.5

Q Okay.  And just to be clear, you said that it was either 6

Richard Gomez or Johnny Banda? 7

A Probably both. 8

Q Probably both.  Okay. 9

A Yeah. 10

Q And prior to that, when you say January, do you mean 11

January of this year, 2016?12

A That's correct.  13

Q Okay.  So prior to that, what, if at all, did your 14

supervisors advise you regarding your breaks?   15

A There was really no discussion about it.  16

Q Okay.   17

A There was really no discussion about it.  Sorry.   18

Q And you worked there a long time, so.  19

A That's right.  20

Q But do you recall if you've ever been disciplined for not 21

taking your break at the scheduled time while working as a 22

forklifter?23

A No.  I have never been disciplined for something like 24

that.25
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Q Okay.   1

MS. DEMIROK:  I don't have any further questions.   2

MR. DAWSON:  Your Honor, we'd asked before3

cross-examination if we could review any statements that the 4

witness has given the NLRB, or the Region, sorry.5

MS. DEMIROK:  We don't have any.6

MR. DAWSON:  No?  No statements?  Okay.  Can I have two 7

minutes, Your Honor, just --8

JUDGE TRACY:  Sure.9

MR. DAWSON:  Just to --10

JUDGE TRACY:  All right.  So let's go off the record.  So 11

just relax.12

THE WITNESS:  Okay.13

(Off the record)14

JUDGE TRACY:  Okay, go ahead.15

MR. DAWSON:  No questions for this witness, Your Honor.   16

JUDGE TRACY:  Okay.  Well, thank you very much.  And 17

please don't discuss your testimony until after the close of 18

the hearing.  Basically, if you're curious, Ms. Demirok will 19

let you know when you're able to talk about anything that 20

occurred here today.21

THE WITNESS:  Okay.22

JUDGE TRACY:  Okay.  Because this hearing isn't going to 23

close today or anything like that.  So you have to wait until 24

the record is closed to discuss anything with anyone.   25
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THE WITNESS:  Okay.1

JUDGE TRACY:  Okay?2

THE WITNESS:  All right.3

JUDGE TRACY:  Thank you, so much.4

MS. DEMIROK:  I'm going to give him a witness claim form.5

So, if we need to --6

JUDGE TRACY:  Okay, sure.7

MR. DAWSON:  I can do that quickly?8

JUDGE TRACY:  Yeah, so let's go ahead and go off the 9

record.  She'll do that and we will wrap up.10

(Whereupon, the hearing in the above-entitled matter was 11

recessed at 6:13 p.m. until Friday, May 27, 2016 at 8:35 a.m.) 12

13

14

15

16

17

18

19

20

21

22

23

24
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C E R T I F I C A T I O N 1

This is to certify that the attached proceedings before the 2

National Labor Relations Board (NLRB), Region 28, Case Numbers 3

28-CA-167910 and 28-CA-169970, Shamrock Foods Company and 4

Bakery, Confectionary, Tobacco Workers' and Grain Millers 5

International Union, Local Union No. 232, AFL-CIO-CLC and at 6

the National Labor Relations Board, Region 28, 2600 North 7

Central Avenue, Suite 1400, Phoenix, Arizona 85004, on 8

Thursday, May 26, 2016, at 9:06 a.m. was held according to the 9

record, and that this is the original, complete, and true and 10

accurate transcript that has been compared to the reporting or 11

recording, accomplished at the hearing, that the exhibit files 12

have been checked for completeness and no exhibits received in 13

evidence or in the rejected exhibit files are missing.14

15

16

       17

 Jacqueline Denlinger 18

   Official Reporter  19

20

21

22

23

24

25
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UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 28

In the Matter of: 

SHAMROCK FOODS COMPANY 

and

BAKERY, CONFECTIONERY, 
TOBACCO WORKERS' AND GRAIN 
MILLERS INTERNATIONAL UNION, 
LOCAL UNION NO. 232,
AFL-CIO-CLC

Case Nos. 28-CA-167910 
          28-CA-169970 

The above-entitled matter came on for hearing, pursuant to 

notice, before AMITA BAMEAN TRACY, Administrative Law Judge, at

the National Labor Relations Board, Region 28, 2600 N. Central 

Avenue, Suite 1400, Phoenix, Arizona 85004, on Friday, May 27, 

2016, at 8:35 a.m.
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A P P E A R A N C E S 

On behalf of the General Counsel:

 SARA DEMIROK, ESQ. 
NATIONAL LABOR RELATIONS BOARD - REGION 28 

 2600 N. Central Avenue 
 Phoenix, AZ 85004 
 Tel.  602-640-2123 

On behalf of the Respondent:

 NANCY INESTA, ESQ. 
BAKER & HOSTETLER, LLC 

 11601 Wilshire Boulevard, Suite 1400 
 Los Angeles, CA 90025-0509 
 Tel.  310-442-8833 
 Fax.  310-820-8859 

 TODD A. DAWSON, ESQ. 
BAKER & HOSTETLER, LLC 

 1900 East 9th Street, Suite 3200 
 Cleveland, OH 44114-3482 
 Tel.  216-861-7652 
 Fax.  216-696-0740 
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I N D E X 

WITNESS DIRECT CROSS REDIRECT RECROSS VOIR DIRE

Steve Phipps 660    711       744      748 
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E X H I B I T S 

   
EXHIBIT IDENTIFIED IN EVIDENCE 

General Counsel: 

GC-19 672 672 

     GC-22(a) 691 691 

     GC-23 694 695 

     GC-24 705 706 

     GC-25 through GC-27 760 760 

Respondent:

R-16 719 720

     R-17 721 721
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P R O C E E D I N G S 1

JUDGE TRACY:  Let's go ahead and go on the record.  Go 2

ahead and raise your right hand please. 3

Whereupon,4

STEVE PHIPPS 5

having been duly sworn, was called as a witness herein and was 6

examined and testified as follows: 7

JUDGE TRACY:  Okay.  Go ahead, have a seat, and state your 8

name and job title for the record. 9

THE WITNESS:  My name is Steve Phipps.  I'm a forklift 10

operator for Shamrock Foods. 11

JUDGE TRACY:  Okay.  Go ahead, Ms. Demirok.   12

MS. DEMIROK:  Okay.  Thank you, Your Honor. 13

DIRECT EXAMINATION 14

Q BY MS. DEMIROK:  Mr. Phipps, I noticed you had a phone.  I 15

just want to make sure it's turned off. 16

A Good point.  Thank you.  It's off. 17

Q Okay.  And you mentioned already that you're a forklift 18

operator.  So where -- are you currently employed? 19

A Yes, ma'am, I am. 20

Q Okay.  And where do you work? 21

A I work at Shamrock Foods in Phoenix, Arizona. 22

Q Okay.  And how long have you worked there? 23

A Almost 20 years. 24

Q Okay.  And you already mentioned you work as a forklift 25
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operator.  How long have you been in that position? 1

A I've been a forklift operator about 17 and a half years.   2

Q Okay.  And could you briefly describe for us your duties 3

in that position? 4

A Currently, I'm an inbound forklift operator, which means 5

that I -- my initial task is to put product up as it comes in 6

and gets labeled, wrapped, counted, so it's ready to go up into 7

overstock.  I also do whatever my supervisors or captains ask 8

me to do. 9

Q Okay.  And who's your immediate supervisor? 10

A I have two.  One is Johnny Banda.  The other one is 11

Richard Gomez.12

Q Okay.  And do you know what their titles are? 13

A Inbound supervisors. 14

Q Okay.  And do you know who they report to? 15

A They report to Brian Nicklin.   16

Q And could you explain that for us.  Why are there two of 17

them that you report to? 18

A They take turns taking days off.  They take two days off 19

in a row.  So they'll cover for each other.  They also help out 20

on busier days.  It sometimes takes two of them to cover the 21

warehouse and make sure that the inbound is being taken care of 22

properly.23

Q Okay.  And you mentioned that they report to Brian 24

Nicklin.  Do you know what his title is? 25
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A He is the -- as I understand it, he's the inbound manager. 1

Q Okay.  And who's above him in the chain of command? 2

A That would be Ivan Vaivao. 3

Q Okay.  And one more level up.  Who's above Ivan? 4

A That would be Tim O'Meara, the operations manager. 5

Q Okay.  And above Tim, who would that be? 6

A That would be Mark Engdahl, vice president of operations. 7

Q Okay.  So I want to talk to you about the Union organizing 8

campaign.  Are you familiar with the campaign? 9

A Yes, ma'am, I am. 10

Q Okay.  And what role, if any, do you have in the campaign? 11

A I was the chief instigator, the starter of it.  I'm on the 12

organizing committee, helped put the organizing committee 13

together.14

Q Okay.  And you said that you were the chief instigator.  15

Can you tell us about that?  When did all of that come about? 16

A It came about in approximately November of 2014.  We were 17

looking for a way to have our voices heard.  There were some 18

discontent.  Ended up making contact with the Bakers, 19

Confectionary, Tobacco and Grain Millers Union called the BCTGM 20

or Bakers Union.  We met in late November.  I talked with them 21

for about four or five hours and signed a card and then we made 22

a plan to put together an organizing committee.   23

Q Okay.  And then did you go ahead and implement that plan? 24

A Yes, we did.   25
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Q Okay. 1

A Over the course of December and January, I arranged 2

meetings between myself and people we thought we could trust 3

who would interested in being on the committee and the Union 4

rep, Eric Anderson, at the time and we had several one on one 5

meetings.  I call them one on one meetings.  There were three 6

of us in the meeting.7

Q Okay.  And are you still organizing on behalf of the 8

Union?9

A Yes, I am. 10

Q Okay.  Do you have any reason to believe that Shamrock's 11

management knows that you are behind the campaign? 12

A Yes, they do. 13

Q And why do you -- tell us about that.  Why do you think 14

that?15

A In late April 2015, I was in the lunch room and made an 16

announcement to everybody that was eating there that I was on 17

the organizing committee and if they had any questions, I would 18

be happy to answer their questions about the Union drive and 19

what was going on and clear up any misconceptions they may have 20

heard from the company. 21

Q Okay.  And since then, in April of 2015, what else, if 22

anything, have you been doing in the warehouse regarding the 23

Union campaign? 24

A Inside the warehouse, we've been passing out flyers.  I 25
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would meet with the guys on their breaks at various times, 1

adjusting my break time, my schedules to meet with them on 2

their break time, their schedules, passing out flyers, going 3

into the breakrooms.  That's where I met them.  And let them 4

know what was happening not only with the campaign and where we 5

were, but answering questions that they might have had.  Also 6

letting them know what our progress was here with the labor 7

board.8

Q Okay.  And when was the most recent time that you passed 9

out flyers in the warehouse? 10

A The most recent time that I passed out flyers was last 11

month.12

Q Okay.   13

A Before that, hitting all the warehouse places was in 14

February.15

Q Okay.  And I want to draw your attention to October of 16

2015.  Did you pass out any flyers during that month? 17

A Yes, I did.  18

Q Okay.  And can you tell us about how you went about that 19

during the month of October? 20

A I brought the flyers into the warehouse.  What I normally 21

did was either start on a Monday or a Tuesday and I would hit 22

the guys that I have lunch with.  There's about 20 of them.  23

Mostly they're forklift operators/receivers.  Pass out the 24

flyers, make whatever announcement that I was making, answer 25
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any questions that they had on the flyer.  And then the 1

following day or the same day, I would adjust my schedule 2

usually extending my lunch period or extending my second break 3

start time to talk to the guys from the cross dock.  The 4

following day, I would usually extend my second break to talk 5

to the guys in the upstairs breakroom in the high rise.  And 6

then Thursdays, what I always called the lion's den, that's 7

where the anti-Union guys were in the PKMS 8 breakroom and I 8

would hit them.  Usually on my second break.9

Q Okay.  Now you mentioned something about adjusting your 10

break or your schedule.  Can you just clarify.  What do you 11

mean by that? 12

A As a general rule, we're allowed one hour, two 15-minute 13

breaks and a half hour break.  And we were allowed to take 14

those as long as we didn't exceed the timeframes pretty much 15

wherever we wanted to as long as it didn't interfere with what 16

was going on on the floor.  And everybody was very careful 17

about that.  So I would just wait, for example, instead of 18

taking my second break at 1:00, I would take it at 1:20 or 1:30 19

when the other crews went to lunch.20

Q Okay.  Now, I want to talk to you about December of 2015.  21

Did you pass out any flyers during that month? 22

A Yes. 23

Q Okay.  And how did you go about that during the month of 24

December?25

JA 2425

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 245 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

666

A The same way I just described.  I would -- I started on a 1

Monday, passed out the flyers.  Tuesday, Wednesday, I hit the 2

cross dock and the high rise, upstairs breakroom.  And then 3

Thursday was PKMS breakroom. 4

Q Okay.  And do you recall the -- what the flyer in December 5

was about? 6

A We called that the scapegoat flyer.  It basically dealt 7

with the change in upper management.  Tim O'Meara was coming in 8

as the new operations manager and Jerry Kropman had left.  That 9

flyer basically dealt with the fact that Shamrock was just 10

changing the head of the warehouse, but they hadn't changed any 11

fundamental policies.  We were still dealing with the same 12

stuff.13

Q Okay.  And if you could, could you -- there's a binder in 14

front of you and if you could turn and find what's been marked 15

as GC Exhibit Number 19.  And they should be in numerical 16

order.17

A Can I move this?  Can I move the mic? 18

JUDGE TRACY:  Yeah.19

THE WITNESS:  You said 19? 20

Q BY MS. DEMIROK:  19.   21

A There it is. 22

Q Okay.  And the document in front of you, what does it say 23

on the top? 24

A It says scapegoat.   25
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Q Okay.  And do you recognize this document? 1

A Yes, I do. 2

Q Okay.  And what is this? 3

A This is our scapegoat flyer that talks about Jerry Kropman 4

leaving Shamrock and the fact that Tim O'Meara is coming in. 5

Q Okay.  And you mentioned that you passed this out in 6

December.  Do you know about like what period of time in 7

December this was? 8

A It was early December.   9

Q Okay.   10

A I believe it was the week of December 6th that we passed 11

this one out. 12

Q Okay.  And now regarding Mr. O'Meara, since he's the topic 13

of this flyer, had he already taken over at that point? 14

A He's in the process of taking over at this point.  Jerry 15

left in late -- mid to late November.  I'm not sure of the 16

exact date, but he was gone in November.  And what Tim O'Meara 17

was doing at this time is he was also in charge of the 18

Albuquerque facility which is where they brought him in from.19

Q Uh-huh. 20

A So he was flying back and forth to transition leadership 21

in the Albuquerque facility and transition into our facility as 22

the operations manager.  So he was spending -- he told me two, 23

maybe three days a week at each facility.24

Q Okay.  So you know that because you had a conversation 25
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with him? 1

A Yes, we had a couple of different conversations about 2

that.  Just general stuff, nothing specific. 3

Q Okay.  So let's talk a little bit about the flyer, GC 4

Exhibit Number 19.  Do you know who created this? 5

A I helped create a lot of it, yes. 6

Q Okay.  And we looked at the first paragraph.  Is this what 7

you're referring to as far as Mr. O'Meara and Mr. Kropman? 8

A Yes. 9

Q Okay.  And in the fourth paragraph, it says back in 10

April -- 11

A Yes. 12

Q -- do you know what that's referring to? 13

A Yeah, that's referring to the firing of Thomas Wallace.   14

MR. DAWSON:  Your Honor, objection.  The fire -- it 15

doesn't matter what the flyer says.  We'll stipulate that it's 16

a Union flyer and that Mr. Phipps offered it.  Beyond that, the 17

relevance of the content doesn't seem at issue here.   18

MS. DEMIROK:  Well, as we'll see with further testimony, 19

he -- this is an 884 allegation on top of an 883 and he 20

happened to testify at the hearing that primarily revolved 21

around Mr. Wallace and he also provided in an affidavit for the 22

10J hearing in which a big portion of that case was a 23

reinstatement of Mr. Wallace.24

MR. DAWSON:  Your Honor, we've already stipulated to the 25
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dates of the hearing.  We would be willing to stipulate that 1

Mr. Phipps testified at the hearing.  The fact that he gave an 2

affidavit, it's already in the record of that hearing.  So you 3

know again, it seems like we can cover this by stipulation.   4

MS. DEMIROK:  Well, and beyond that, I think it might 5

provide you with some good background information and we're not 6

going to spend a lot of time on that for that matter.   7

MR. DAWSON:  Yeah, but background information is 8

unnecessary to this point.  I mean Mr. Phipps testified.9

That's certainly participating in a board proceeding.  Beyond 10

that, background information as to what happened in April of 11

2015 at least as in regard to this point, it seems like General 12

Counsel's trying to bring in things that just don't matter.   13

MS. DEMIROK:  Well, if I can just say one more thing.14

JUDGE TRACY:  Uh-huh.15

MS. DEMIROK:  It also goes to the timing in this case.16

Just because he testified at one hearing, if there's a direct 17

connection with that testimony or that hearing, and it's coming 18

back up in December, I think the timing is relevant.  And so to 19

know what this is referring to and what messages were being 20

sent around the warehouse at a specific time, I think that's 21

important.22

JUDGE TRACY:  So what I'll say is essentially I'm going to 23

sustain the objection though because the document here, the 24

flyer, speaks for itself.  Now, if you all are going to 25
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stipulate to when Mr. Phipps testified or what of the 884 that 1

he had participated in, you can do that or you can get it out 2

with testimony.  But I guess again perhaps the concern is 3

relitigating things that have already been litigated and 4

getting into the substance of it.5

I mean I can read -- the flyer speaks for itself.  So I 6

mean whether it's true or not, but that's kind of the -- 7

MR. DAWSON:  And Your Honor, if I may, we would be willing 8

or happy to stipulate that Mr. Phipps testified I want to say 9

September 14th that his affidavit was put in the record of the 10

10J proceeding.  I guess that would -- 11

MS. DEMIROK:  I mean I would accept that, but I would like 12

to ask a couple questions about that.  So for what it's worth, 13

I am going to continue my questioning on those matters.   14

JUDGE TRACY:  Well, so I mean -- so it sounds like General 15

Counsel's not willing to stipulate on a couple of those issues 16

here.  But you know, I'll note that, you know, the questioning 17

needs to be pretty limited on the participation of Mr. Phipps 18

rather than, you know, the substance of what he testified to.19

It's just the fact that he participated.20

MS. DEMIROK:  Absolutely and that's what we're intending, 21

Your Honor.22

JUDGE TRACY:  Okay.  So basically what I did was I 23

sustained the objection regarding asking questions about the 24

flyer.  The flyer is what it is.  It says what it says.  I can 25
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read it.  And now the testimony needs to focus, perhaps if 1

that's where you're headed, is just more on his participation 2

through it.  Not what he actually testified about or the 3

substance of the testimony.4

MR. DAWSON:  Thank you, Your Honor. 5

MS. DEMIROK:  Thank you. 6

Q BY MS. DEMIROK:  So we were talking about GC Exhibit 7

Number 19.  And could you tell us who, if anyone, helped you 8

pass this flyer out in the warehouse? 9

A We had -- 10

Q And I guess I should give you a disclaimer.  There may be 11

some individuals whose identity we may want to protect.  And so 12

unless you know that they're a known individual from 13

Respondent, then -- 14

MR. DAWSON:  Your Honor, if I may.  I'm going to object to 15

that as well.  The only other 884 allegation is in regard to 16

Mr. Meraz who testified yesterday.  And then in regard to17

Mr. Phipps obviously.  There's no other individual who's 18

alleged to have been subjected to an 884.  And we -- as 19

Employer's counsel, we do not want to hear their names 20

mentioned.21

MS. DEMIROK:  Well, I have to ask an open ended question 22

so.23

JUDGE TRACY:  So for this part though, you could ask a 24

leading question.25
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MS. DEMIROK:  Okay. 1

Q BY MS. DEMIROK:  Do you know if Mr. Meraz was one of the 2

individuals who helped you pass out this flyer? 3

A Absolutely. 4

Q Okay.  And how do you know that? 5

A I gave the flyers to him.   6

Q Okay.  7

A And checked with him the following day and the day after. 8

Q Okay.  Now, the next flyer after GC Exhibit Number 19 -- 9

MS. DEMIROK:  And Your Honor, at this time, I would like 10

to move to admit what's been marked as GC Exhibit Number 19.11

JUDGE TRACY:  Any objection? 12

MR. DAWSON:  No objection, Your Honor. 13

JUDGE TRACY:  All right.  So GC Exhibit 19 is admitted 14

into evidence.15

(General Counsel Exhibit Number 19 Received into Evidence) 16

Q BY MS. DEMIROK:  So the next flyer that you passed out 17

after the scapegoat flyer, GC Exhibit Number 19, what was that 18

flyer related to? 19

A That was related to our win with the 10J in federal court.   20

Q Okay.  So I'd like you to take a look -- it's a document 21

in that binder and it's labeled GC Exhibit Number 9.   22

A 9? 23

Q Yeah.   24

A I have it. 25
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Q Okay.  Do you recognize that document? 1

A Yes, I do. 2

Q And what is it? 3

A This announces our win in the 10(j), the federal court 4

hearing.5

Q Okay.  And how did you go passing -- how did you go about 6

passing this one out? 7

A I again went in the warehouse, started on Tuesday with 8

this one.9

Q And I'm sorry, you said Tuesday, but do you know what 10

month and day that was? 11

A That was February.   12

Q Okay.  And do you know what the date was? 13

A That would have been about the 9th.   14

Q Okay.  But you remember it was a Tuesday? 15

A I remember it was Tuesday.   16

Q Okay.  And did you -- well, tell us, how did you go about 17

passing it out on that day? 18

A The way I went about passing this one out, because of the 19

printing on this one and the way it went, I had to hit two 20

rooms on Tuesday.  So I took a break, lunch break at 11:15 and 21

talked to the guys in the upstairs breakroom that were there.22

And then I took another break at 1:20 and talked to the guys 23

that I had missed.  These would be the cross dock guys in the 24

upstairs breakroom as well.  And then Wednesday, I took that 25
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break at 1:30 and passed out flyers in the upstairs high rise 1

breakroom and then on Thursday, I went into to the PKMS 8 2

breakroom and took that afternoon break at 1:25.   3

Q Okay.  So you started on the 9th and you just talked -- 4

you passed it on the 9th, 10th and the 11th; is that right? 5

A Yes. 6

Q Okay.  And what problems, if any, did you run into while 7

passing this flyer out? 8

A While passing the flyer out directly, I didn't run into a 9

problem.  I was approached on the 11th, Thursday, about 1:16 by 10

my direct manager and my supervisor.11

Q Okay.  And I'm sorry, which supervisor was it? 12

A This was Richard Gomez.   13

Q Okay. 14

A And the manager was Brian Nicklin.  15

Q Okay.  And you said you were approached by them, can you 16

tell us what happened? 17

A Yes, I had made a decision to work through my break and go 18

see the guys in the PKMS breakroom on their lunch.  So I was 19

working through my 1:00 break.  About 1:16, I was in aisle 22 20

and saw Brian Nicklin and Richard Gomez approaching down the 21

aisle.  And that's not good when you see those two walking 22

together towards you -- 23

MR. DAWSON:  Objection, Your Honor. 24

THE WITNESS:  -- so I checked my clock.25
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MR. DAWSON:  Objection as to truth.1

JUDGE TRACY:  Truth of what part of his testimony? 2

MR. DAWSON:  Sorry, just -- I'll withdraw.  Withdrawn.3

JUDGE TRACY:  Okay.4

Q BY MS. DEMIROK:  Okay.  So if you could continue.  You 5

were talking about how you saw Mr. Nicklin and Mr. Gomez 6

approaching you in aisle 22.7

A Yeah.  They met me at the head of the aisle.  Like I said, 8

I have a clock on my computer screen that I operate from and I 9

checked that clock just to see where they were.  Mr. Nicklin 10

asked me why I wasn't at break. I told him it was 1:16.  Break 11

was over.  He then asked me if I had taken my break and I told 12

him no, I hadn't.  He asked me why I hadn't taken my break.  I 13

said I was adjusting my break so that I could go talk to the 14

guys in the PKMS breakroom about the Union.  We got into a 15

discussion about break times and lunches were posted.  I told 16

him that I understood that they were posted, but that the 17

company was changing their policy enforcement.  They had never 18

enforced that policy -- well, I shouldn't say never enforced 19

that policy.  They hadn't enforced a policy like that for a 20

very, very long time.21

Q Okay.   22

A So he said he didn't quite understand what I was referring 23

to.  I said with respect, I suggest that you speak with 24

Shamrock's labor lawyers about it.  But that they were changing 25
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the enforcement of a policy in the middle of a Union campaign.   1

Q Okay.  And did you at any point in time, did you tell them 2

why you were going to be adjusting your break? 3

A Yeah, I mentioned to them that I wanted to talk to the 4

guys in the breakroom when they went on lunch so that I could 5

talk to them about the Union.  Pass out flyers.   6

Q Okay.  Now, you mentioned what you had told them about the 7

enforcement of the policy, but was that the first time you were 8

told that you were required to take your break when designated? 9

A No. 10

Q Okay.  So prior to that, when was the most recent time 11

that you had been told something like that? 12

A January 24th.  13

Q Okay.  And can you tell us about that? 14

A Yeah, I reported for work on January 24th to do put-aways.  15

It was the start of the new schedule.  And my supervisor Johnny 16

Banda called the three of us that were on put-away that day 17

into the produce office which is just off the deli dock where 18

we work.  And he said that the breaks and lunch times were now 19

posted and we needed to take our lunch and breaks at that time.20

I said that was a change in policy to post them and make us 21

take them at the scheduled time.  He said that has always been 22

the policy of the company.  I made a comment to him that that 23

was a change in policy enforcement.  He said yes, it was a 24

change in policy enforcement.25
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Q Okay.  Now, I think you described this as a meeting.  Who 1

else was there? 2

A Brian Cook and Benny Wabbington.   3

Q Okay.  And who are they? 4

A They're forklifters.  They're put-away forklifters. 5

Q Okay.  Now, this meeting, if you recall, were any other 6

topics discussed? 7

A Not that I recall.  If there was, it was very, very short 8

meeting.  If there was, it was just incidental. 9

Q Okay.  Now, I want to draw your attention to January 26th.  10

Did you work that day? 11

A Yes, I did. 12

Q Okay.  And I'm talking about January 26th of 2016.  Did 13

you work that day? 14

A Yes, ma'am. 15

Q Okay.  And at any point in time on that shift, did you 16

take a break? 17

A Yes, I did. 18

Q Okay.  And did you take your break at the designated time? 19

A I took my morning break at the designated time.  Took my 20

lunch break at 11:15.21

Q And was 11:15 the designated time? 22

A No, that was -- lunches were designated 11:00. 23

Q Okay.  And why didn't you take your break at the 24

designated time? 25

JA 2437

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 257 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

678

A I had received a bunch of what we call full pallet outs on 1

my computer screen.  Those are pallets that the forklifter is 2

supposed to get for the loaders.  And that needed to be set up 3

so that the loaders could load their trucks and get the pallets 4

into the truck in the right order.5

Q Okay.  And when you were supposed to be on break, what if 6

anything happened?  Or I'm sorry, when you did take your break 7

eventually, what if anything happened? 8

A About 11:40 as I recall, Richard Gomez came into the 9

upstairs breakroom.  Myself and Roy Aja, Roy Aja is a receiver, 10

we were having lunch.  We'd both come up late.  Richard 11

approached Roy, talked to him about why he was not -- why he 12

was still on break.  Roy explained his situation.  Richard told 13

him he needed to take his break at 11:00.  Richard Gomez then 14

walked over to me, asked me if I had come up late.  I told him 15

yes.  He told me I needed to take my break at the designated 16

11:00 time.  I explained to him that I had stayed in the non-17

conveyable area where I was assigned that day to help with full 18

pallet outs so that the loaders could load their trucks 19

properly.  And he said it didn't matter.  Come up at 11:00.20

That's your designated time.  They can handle whatever they 21

need to handle over there.22

Q Okay.  And was that the first time you had adjusted your 23

break to work on a full pallet out? 24

A No.   25
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Q Okay.  And just so we have an idea, what is a -- you kind 1

of described it as getting a pallet and getting it over to the 2

loaders.  But could you tell us in more detail what that 3

entails?4

A Well, the particular pallets that I was working with at 5

that time were pallets of French fries for Burger King and 6

Wendy's.  I've got to pull those out of the deep freeze which 7

is just off of those docks where they load.  And set those 8

pallets up in front of the doors.  Scan them in, label them, 9

make sure that they're set up with the proper labels and the 10

proper scanning so the computer sees them.11

The captains can see that they're set up and the loaders 12

can run them into their trucks at the proper time.  The labels 13

contain the stop sequence that the pallets are supposed to be 14

loaded in.  And that was part of the responsibility of doing 15

the full pallet outs.16

Q Okay.  And did anyone specifically tell you to take your 17

break late so you could work on the full pallet out? 18

A No. 19

Q Okay.  And you said that you have done that before in the 20

past with adjusting your break for the full pallet out.  Is 21

there any kind of timeframe for how long you've been doing that 22

kind of thing for full pallet outs? 23

A I -- ever since I've been a stocking forklifter and a 24

forklifter that has been assigned to help with stocking, we've 25
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always done that.  If pallets needed to come out and this is 1

over 17 years of being a forklifter and you've got a situation 2

where a truck is getting ready to be loaded, that loader needs 3

that pallet in a timely manner.  And you need to set that up 4

and so that's what we've always done.  It was accepted. It was 5

a common practice and is a common practice in the warehouse to 6

do that.7

Q Okay.  Now, I want to draw your attention back to February 8

11th, 2016.  So you've already talked about your interaction 9

with Mr. Nicklin and Mr. Gomez that day; is that right? 10

A Yes. 11

Q Okay.  And just to be clear, that was just a few days 12

after you said you started to pass out GC Exhibit Number 9? 13

MR. DAWSON:  Objection, Your Honor.  Leading.   14

MS. DEMIROK:  I'm just trying to set it back up, Your 15

Honor.16

JUDGE TRACY:  So for that limited purpose, I'm going to 17

overrule the objection.18

Q BY MS. DEMIROK:  Okay.  So and that was just a few days 19

after you started to pass out GC Exhibit Number 9; is that 20

right?21

A That's correct. 22

Q Okay.  Now I want you to walk us through that day, 23

February 11th, starting with right after that conversation that 24

you had with Mr. Nicklin and Mr. Gomez.25
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A Okay.  Mr. Nicklin and Mr. Gomez walked away.  I continued 1

working.  I was working next to mod 8 which is an automatic 2

conveyor mod.  I was putting pallets up, but I could see the 3

tote board and on the tote board, it tells the automated guys 4

and the loaders when to take their lunch.  And that's what I 5

was waiting for.6

Shortly after Mr. Nicklin left and Mr. Gomez left, the 7

tote board showed that the guys on PKMS were to take lunch.  So 8

at 11:25, I went down to the PKMS 8 breakroom, took my flyers, 9

passed them out to the guys that were in there.  Made a couple 10

of comments about the win on the 10J, made a couple comments 11

about Thomas Wallace being offered his job back.  Then left.12

Took about ten minutes to do that and I went back to work.13

At -- 14

Q What happened next? 15

A I was in what we call the cave which is across from a 16

couple of receiving doors and Richard Gomez came up to me.17

This was about 1:55.  Again, I checked the clock on my 18

computer.  And he told me that I needed to go up and see Tim 19

O'Meara.  Went up to Tim O'Meara's office.  Before I got up 20

there, I turned my phone on to record.  Checked in with the 21

secretary, Marilee.  And his office is right next to her desk 22

and I could see through the window in the door that Brian 23

Nicklin, Mr. Nicklin was talking with Tim O'Meara and Ivan 24

Vaivao.25
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About that time, Tim invited me in.  I made the comment 1

that there were three of them.  He said it would just be the 2

two people.  Brian Nicklin left and we sat down.  Tim O'Meara, 3

Ivan Vaivao and myself.4

Q Okay.  And so if you could, just start with the beginning 5

of what happened during that meeting? 6

A During that meeting, Tim O'Meara started the conversation.  7

He asked me if I knew that breaks, lunches and schedules were 8

posted for everybody.  I said yes, I did.  He said I seem to 9

have a problem with that.  I said I did not have a problem with 10

that.  What I had was a problem with the enforcement of the 11

policy.  That that had changed.  I think the phrase I used was 12

a change in policy enforcement.13

Tim said that meant nothing to him.  He didn't know what 14

that meant.  Continued to talk to me about breaks and lunches 15

at a scheduled time.  That's the way we run a business.  I said 16

you changed the way you're enforcing the policy.  He said well, 17

what does that mean?  I said well, I'm up here talking to the 18

two head guys in the warehouse.  The operations manager and the 19

warehouse manager.  This could possibly lead to discipline.20

Tim said no, we have -- when we have an employee with a 21

problem, we do coaching and counseling.  And we try and correct 22

the problem. 23

I made the comment that counseling on page 65 is the start 24

of the disciplinary process in the warehouse.  Ivan then cut 25
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in, started talking to me about how I seem to have a problem 1

not understanding what Brian Nicklin had said about taking my 2

lunches and breaks at the designated time.  I cut him off and 3

said no, I understood perfectly what Mr. Nicklin said.  And 4

that what I had a problem with was the change in the policy 5

enforcement.  We went back and forth a few times about policy 6

enforcement, about counseling.  The gist of the conversation 7

was that Ivan said that the policy had changed as of January 8

24th.  That the breaks and lunches were scheduled -- posted on 9

that schedule.  I was to follow them.  I was asked if I had any 10

questions.  I said I had no other questions.11

I did ask him if that was the line that they were going to 12

hold.  And not address the change in policy enforcement and 13

they said it wasn't a line.  It was just breaks and lunches 14

were posted, that was that.  That meeting I think lasted all of 15

six, seven minutes total.  I was dismissed and left. 16

Q Okay.  And did you record the whole meeting? 17

A Yes, I did. 18

Q Okay.  And what you just told us, I mean is that a 19

verbatim recitation of everything that was said? 20

A It's pretty close. 21

Q If you could just try to wait until I finish the question, 22

okay?23

A I'm sorry. 24

Q That's all right.  If -- so what you just told us, do you 25
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know if that's like a verbatim recitation of everything that 1

was said? 2

A It's not everything that was said.  It's pretty close and 3

covers the meat of the conversation. 4

Q Okay.  Now, you're not a labor lawyer, are you? 5

A No, ma'am, I am not. 6

Q Okay.  So what did you mean by change in policy 7

enforcement?8

A What I mean by that is as I understand it, policy is 9

considered what you enforce, not what's written.  Especially 10

when you're in a Union campaign.  This is what I understand and 11

I could be wrong.  And if you change the way you enforce the 12

policy, you change the policy.  And that is what I believe was 13

done.14

Q Okay.  Now, what did you record that meeting with? 15

A I recorded it with my phone.   16

Q Okay.  17

A The one I just turned off. 18

Q Okay.  And do you know how to use your phone? 19

A Pretty much, yes. 20

Q Okay.  And how did you -- at some point, did you give the 21

recording to a board agent? 22

A Yes, I did. 23

Q Okay.  And in what format did you give it to the board 24

agent?25
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A It was on a CD. 1

Q Okay.  So can you tell us about -- well, are you the one 2

who put it on the CD? 3

A Yes, I am. 4

Q Okay.  Can you tell us how you went about doing that? 5

A I downloaded the recording into my computer, listened to 6

it to make sure that it was what was on my phone and then I 7

used my Microsoft program that came with my computer to 8

download it onto the CD.9

Q Okay. 10

A And listened to the CD to make sure that it was accurate. 11

Q Okay.  So you listened to it on the CD after you 12

downloaded it? 13

A Yes, I did. 14

Q Okay.  And had you listened to it on your phone prior to 15

that?16

A Yes, I had. 17

Q Okay.   18

MS. DEMIROK:  Your Honor, I would -- I'd like to if I may 19

approach.  I'm going to hand everyone what's been marked GC 20

Exhibit Number 22(a) and (b) of which Respondent's counsel has 21

already received a copy earlier this morning.   22

JUDGE TRACY:  I would say though that if you're going to 23

do the same thing that you did yesterday with the 24

authentication of the voices -- 25
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MS. DEMIROK:  Yes.1

JUDGE TRACY:  -- then you may want to hold off giving the 2

witness the actual transcript unless you're going to have the 3

witness testify about what the transcript says. 4

MS. DEMIROK:  Okay.  My plan was to play the entire 5

recording since it's so short.6

JUDGE TRACY:  Okay.7

MS. DEMIROK:  And so maybe it would be helpful to have the 8

witness take a look until afterwards.9

JUDGE TRACY:  That's fine.10

MS. DEMIROK:  He can point out any differences.   11

MR. DAWSON:  Your Honor, just to confirm and you may have 12

said this earlier and I might have missed it.  22(a) is the 13

recording and (b) is the transcript, right?14

MS. DEMIROK:  Yes.15

MR. DAWSON:  Okay.16

MS. DEMIROK:  Yeah, 22(a) is the recording.  22(b) is the 17

transcript. Thank you.18

MR. DAWSON:  Got it.  Sure.19

JUDGE TRACY:  Okay.  So we need to change this.   20

MS. DEMIROK:  No, it should be -- does that say (b) on 21

there?22

JUDGE TRACY:  It says (a).23

MS. DEMIROK:  Yes, 22(a) is the recording.  22(b) is the 24

transcript.25
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JUDGE TRACY:  Okay.  You did the opposite yesterday. 1

MS. DEMIROK:  Did I? 2

JUDGE TRACY:  You're keeping us on our toes.   3

MS. DEMIROK:  Oh, I thought I kept it the same.   4

JUDGE TRACY:  Right?  Wasn't it different?   5

MR. DAWSON:  I think (b) was the transcript yesterday I 6

think.7

JUDGE TRACY:  I thought so too, that's why -- that's okay.8

It's fine.9

MS. DEMIROK:  No, (a) has been the recording.  Yeah, (a) 10

is the recording and (b) is the transcript for all of them so 11

far.  Right?12

MR. DAWSON:  Yeah.13

JUDGE TRACY:  Okay.14

MR. DAWSON:  I think (b) was the one that we were -- or 15

21(b) was the -- 16

JUDGE TRACY:  Okay, sorry.17

MR. DAWSON:  -- one we're holding off on.18

JUDGE TRACY:  Yeah, I was just getting confused myself.   19

THE WITNESS:  Are you getting okay recording where this 20

mic is?  I'm sorry, are you getting okay recording where this 21

mic is?  Okay.22

JUDGE TRACY:  And then do I have the 22(b)?23

MS. DEMIROK:  My apologies, Your Honor.  Thank you.   24

Q BY MS. DEMIROK:  Okay.  So Mr. Phipps, I have in our 25
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listening device what's been marked as GC Exhibit Number 22(a).  1

And I am going to start playing this recording at the 2

beginning.  We're going to go through the end and then I'm 3

going to ask you some questions.  Okay.4

A Okay. 5

(Audio played) 6

Q BY MS. DEMIROK:  And I just realized there's -- so we 7

might as well stop here and I'm going to ask you some 8

questions, Mr. Phipps.  There is -- on 22(b), there's someone 9

indicated as Vaivao and it says, you know, what does that mean 10

to me.  Who -- but do you recognize the voice that you heard?11

And actually just if you -- 12

A Yes, the indication on here is as Vaivao is incorrect.   13

Q Okay.  And who -- but did you recognize the voice that you 14

heard?15

A I recognized the voice.  It is Tim O'Meara.   16

Q Okay.   17

MR. DAWSON:  As to when -- I'm sorry, Your Honor, I don't 18

think this is in the nature of an objection, but which of the 19

sentences was Mr. O'Meara if we could get clarification?20

Because I think we played two different things and I thought 21

one of them was not Mr. O'Meara?  The -- 22

MS. DEMIROK:  There were two people speaking.  Is that -- 23

were there two voices?24

MR. DAWSON:  There were two voices I believe, yeah. 25
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Q BY MS. DEMIROK:  Okay.  So you mentioned Tim O'Meara was 1

one of them.  Who was the other person?2

A The other one is me.   3

Q Okay.  So far, have we heard a third voice?  From what you 4

heard?  Not from what you were seeing.5

A From what I heard, Ivan Vaivao made a real quick comment.   6

Q Okay.   7

A And that was in the background.   8

MS. DEMIROK:  I'm going to play from the beginning and I'm 9

just going to start and stop a little bit so we can get back on 10

-- and see who was saying what.11

MR. DAWSON:  Okay, sure.12

(Audio played) 13

Q BY MS. DEMIROK:  Hi, how are you, whose voice is that? 14

A I'm sorry, that's Marilee.  That is -- the "hi, how are 15

you" is me.16

Q Uh-huh. 17

A The person that responds is Marilee, Tim's secretary.   18

Q Okay.  And -- 19

(Audio played) 20

Q BY MS. DEMIROK:  I heard a have a seat, buddy.  Did you 21

hear that?22

A That's Vaivao. 23

Q Okay.   24

(Audio played) 25
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Q BY MS. DEMIROK:  And whose voice is that?   1

A That's Tim O'Meara.   2

Q Okay. 3

(Audio played) 4

MS. DEMIROK:  Okay.  And I see the problem.   5

MR. DAWSON:  Yeah.6

MS. DEMIROK:  Okay.7

Q BY MS. DEMIROK:  So there were a couple of voices there 8

with the break times that are posted.  That's correct.  For 9

everyone, they are posted?  Yes.  Whose voices did you hear 10

throughout that? 11

A Mine and Mr. O'Meara's.  12

MS. DEMIROK:  Okay.  Given how this is going so far, maybe 13

we could just listen to the recording and we can work on 14

correcting the transcript afterwards?  If that's all right 15

with -- 16

MR. DAWSON:  No objection, Your Honor. 17

JUDGE TRACY:  Yes.18

MS. DEMIROK:  Okay.19

(Audio played) 20

Q BY MS. DEMIROK:  Mr. Phipps, you said that you had 21

listened to your recording on your phone which you recorded it 22

with, you mentioned that you listened to the recording on the 23

CD which you gave it to the Board agent, and now we just 24

listened to this recording today.  Is that an accurate 25
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reflection that we just listened to of the recordings that you 1

had heard previously? 2

A Yes, it is. 3

MS. DEMIROK:  Your Honor, at this time I'd move to admit 4

what's been as GC Exhibit Number 22(a). 5

JUDGE TRACY:  Any objections? 6

MR. DAWSON:  No objection, Your Honor. 7

JUDGE TRACY:  All right.  So General Counsel's Exhibit 8

22(a) is admitted into evidence. 9

(General Counsel Exhibit Number 22(a) Received into Evidence) 10

MR. DAWSON:  Your Honor, may we go off the record for just 11

a moment? 12

JUDGE TRACY:  Yes, let's go off the record. 13

(Off the record at 9:32 a.m.) 14

MS. DEMIROK:  Okay.  So we just admitted 22(a), which is a 15

recording and we've agreed off the record that what we'll do is 16

work together, myself and Respondent's counsel, to get an 17

accurate transcription.  And we're actually going to do the 18

same for what's been already admitted as 20(b) into the record, 19

which is a transcript of 20(a), and we're also going to work on 20

a transcript for 21(a), which has been admitted into the record 21

without a transcript so far. 22

JUDGE TRACY:  Right.  So the 21(b), 22(b) are -- we're 23

holding those open for the transcripts.  20(b) already has the 24

transcript in it or we've already admitted it into the record 25
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but we're going to swap that one out. 1

MR. DAWSON:  Thank you, Your Honor. 2

JUDGE TRACY:  Okay.  Go ahead. 3

MS. DEMIROK:  Okay.  Thank you, Your Honor. 4

Q BY MS. DEMIROK:  So, Mr. Phipps, now you testified that on 5

January 24th, that's when you were first told that you were 6

required to take your breaks at the designated time.  At that 7

time, did anything else change in regards to your work schedule 8

or your duties? 9

A Yes, they did. 10

Q Okay.  And could you tell us about that? 11

A I received a new schedule working Monday through Thursday 12

with Friday and Saturdays off.  My primary duties switched from 13

stocking and inbound put-away to just inbound put-away. 14

Q Okay.  So you were doing kind of both inbound and 15

outbound; is that what I'm hearing? 16

A That is correct. 17

Q Okay.  And then you were just doing inbound work; is that 18

right?19

A That's correct. 20

Q And for what period of time were you doing that kind of 21

double -- the inbound/outbound type of work? 22

A We started the double inbound/outbound duties about -- 23

sometime in February of 2015. 24

Q Okay.  And prior to that what kind of work were you doing? 25
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A I was stocking. 1

Q Stocking.  So would that be inbound or -- 2

A That would be outbound. 3

Q Outbound.  Okay. 4

A Outbound is stocking, inbound is put-away. 5

Q Okay.  So even let's say prior to when you were just doing 6

the outbound work, did you have a designated break at that 7

time?8

A We had breaks that were called by the captain. 9

Q Okay. 10

A We had a general time for break in the afternoon.  Again, 11

those were called by the captain. 12

Q Okay.  And we already kind of talked about this, but were 13

you able to adjust your breaks during that time? 14

A I was.  It was necessary that I do that. 15

Q Okay.  And when you say necessary, are you talking about 16

the full pallet out work or were you adjusting it for other 17

reasons?18

A Some of it was the full pallet out work, especially when 19

we're shipping to schools.  Also, part of it was the manpower 20

that we had scheduled not only for the forklifters but when the 21

pickers came through the aisles that I was working in. 22

Q Okay.  And when you were doing both inbound and outbound 23

work, I think you said from February 2015 up until January of 24

2016, did you have designated break times during that time 25
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period?1

A We had what I would call traditional.  It was understood 2

that you took a break and lunch at that time, nothing posted. 3

Q Okay.  And you already talked about that but were you able 4

to adjust your break during that time period? 5

A Yeah, we were. 6

Q Okay.  So Mr. Phipps, I'm handing you what's been marked 7

as GC Exhibit Number 23.  Do you recognize this document? 8

A Yes, I do. 9

Q Okay.  And can you tell us what this is? 10

A This is a letter from Tim O'Meara to the associates. 11

Q Okay.  And how did you -- I mean, it has your name on 12

here.  Did you receive a letter like this? 13

A Yes, I received it in the mail at my home. 14

Q Okay.  And it's dated February 11th, 2016.  Do you know 15

when you received it approximately? 16

A It was the following week. 17

Q Okay. 18

MS. DEMIROK:  Your Honor, I'd move to admit what's been 19

marked as GC Exhibit Number 23. 20

MR. DAWSON:  Objection as to relevance, Your Honor. 21

MS. DEMIROK:  Well, it's dated the same day that he had a 22

meeting with Tim O'Meara and I'd say it goes towards animus in 23

this case. 24

MR. DAWSON:  Your Honor, I'd object.  I don't -- it 25
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doesn't have anything to do with the case or animus. 1

JUDGE TRACY:  Well, I'm going to overrule the objection 2

and allow the exhibit.  Obviously you can argue -- 3

MR. DAWSON:  Thank you, Your Honor. 4

JUDGE TRACY:  -- how you disagree with the animus part of 5

it.  So General Counsel's Exhibit 23 is admitted into evidence. 6

(General Counsel Exhibit Number 23 Received into Evidence) 7

JUDGE TRACY:  And I'm sorry.  Mr. Phipps, did you say you 8

received this in the mail? 9

THE WITNESS:  Yes, ma'am. 10

JUDGE TRACY:  To your home address? 11

THE WITNESS:  Yes, Your Honor. 12

JUDGE TRACY:  Okay. 13

MR. DAWSON:  Your Honor, that being the case, we may want 14

to -- since this is going to go in the record maybe -- 15

JUDGE TRACY:  Oh, to redact his address? 16

MS. DEMIROK:  Redact the address. 17

MR. DAWSON:  Yes. 18

JUDGE TRACY:  That's fine.  Let's make sure that the two 19

copies for the court reporter are -- his address is redacted. 20

MS. DEMIROK:  Okay.  Thank you, Your Honor. 21

Q BY MS. DEMIROK:  Mr. Phipps, I'd like you to take a look 22

in the binder at GC Exhibit Number 14. 23

A Okay. 24

Q And that should be, like, a color picture. 25
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A Yes, it is. 1

Q Okay.  And do you know what that is a picture of? 2

A That's the "We are Shamrock" shirt. 3

Q Okay.  Were you ever offered one of those shirts? 4

A No, I wasn't. 5

Q And what, if any, conversations did you have with your   6

co-workers about that? 7

A This shirt became a running joke. 8

MR. DAWSON:  Your Honor, I'm going to object as to 9

relevance again.  The shirt allegation pertains solely to10

Mr. Scott and Mr. Toliver so this just doesn't seem to be 11

relevant and I think General Counsel has made the 12

representation previously that there is no claim in regard to 13

any other discussion over the shirt and the background has 14

already been laid through Mr. Vaivao so this seems at least 15

cumulative and probably irrelevant. 16

MS. DEMIROK:  Well, Your Honor, the reason why this 17

testimony is being offered is, it's being offered for the 18

effect on the listener and it's going to go towards the 19

objective standard about how employees in the position of -- 20

employees in this warehouse may have thought about the meaning 21

or intention behind those "We are Shamrock" shirts.  I'm not 22

going to spend a lot of time on it. 23

JUDGE TRACY:  Well, I think that, you know, we talked 24

about at the beginning of the hearing that you have a motion 25
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that is still outstanding.  However, because we haven't really 1

completed the other proceedings where this was partially an 2

issue, if not completely, I don't know, I'm going to allow the 3

testimony and, again, you can argue what you will in your post-4

hearing brief about it. 5

MR. DAWSON:  Thank you, Your Honor.  And if I could just 6

state an anticipatory objection. 7

JUDGE TRACY:  Okay. 8

MR. DAWSON:  In terms of how other employees perceived the 9

shirt, I don't -- you know, I would object to questioning on 10

that basis, as well.  That would not be introduced for the 11

effect on the listener.  That would be introduced for the truth 12

of the matter asserted so it would be hearsay. 13

MS. DEMIROK:  No, because it's not -- it wouldn't be 14

introduced to say that those specific employees actually 15

thought that -- 16

MR. DAWSON:  Well, I mean, if it's only introduced for the 17

effect on the listener which would be Mr. Phipps, that's 18

irrelevant.19

MS. DEMIROK:  Well, my question was what conversations did 20

he have, if any, about the fact that he did not get a shirt. 21

MR. DAWSON:  Again Your Honor, the fact that he didn't get 22

a shirt is not -- there was a specific claim in the prior 23

proceeding that employees who supported the Union didn't get 24

these shirts.  That has been litigated.  So, you know, again, 25
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I'd object on the basis of both relevance and the fact that 1

it's already been litigated. 2

MS. DEMIROK:  Well, it's not being offered as an 3

allegation of discrimination towards him. 4

MR. DAWSON:  Then it's irrelevant. 5

JUDGE TRACY:  So again, if you could just keep it limited. 6

MS. DEMIROK:  Absolutely. 7

JUDGE TRACY:  So I'm going to, again, overrule the 8

objection and, again, I'm looking at this 5A(1) and (2).9

That's what this is going towards of the complaint? 10

MS. DEMIROK:  Yes, Your Honor. 11

JUDGE TRACY:  Okay.  So again, as I said before, I'm not 12

quite sure what happened in the last hearing.  I hear what 13

you're saying though, Mr. Dawson, but it's hard for me to make 14

a ruling when I don't know what happened in the prior 15

proceeding -- 16

MR. DAWSON:  Absolutely. 17

JUDGE TRACY:  -- exactly and there's been no decision in 18

that one. 19

MR. DAWSON:  Absolutely. 20

JUDGE TRACY:  It could before we finish this hearing, for 21

sure.  And also, again, the General Counsel has made many 22

different attempts to show that this is distinguishable from 23

the prior complaint so I need to allow that to proceed. 24

MR. DAWSON:  Yes, Your Honor. 25
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JUDGE TRACY:  But I note your objection -- continual 1

objection to this allegation and the complaint. 2

MR. DAWSON:  Thank you, Your Honor. 3

JUDGE TRACY:  Okay. 4

MS. DEMIROK:  Okay.  Thank you, Your Honor. 5

Q BY MS. DEMIROK:  So Mr. Phipps, again, what, if any, 6

conversations did you have with your co-workers about the fact 7

that you didn't get a shirt? 8

A The conversations usually ran two ways.  One was whether 9

or not they received a shirt.  The other one was in sarcasm why 10

I hadn't been offered or received a shirt yet.  And some of the 11

guys said that they would go vouch for me, they would get me a 12

shirt.13

Q When you say vouch for you, what do you mean by that? 14

A They were going to make sure that I got a shirt.  These 15

shirts, the general opinion in the warehouse was these shirts 16

were anti-Union. 17

MR. DAWSON:  Objection as to general opinion in the 18

warehouse, Your Honor. 19

JUDGE TRACY:  I'm going to sustain the objection. 20

Q BY MS. DEMIROK:  If you could just stick to what 21

conversations -- what you were saying to other employees. 22

A I asked other employees if they received a shirt.  Some of 23

the employees said that they had, most of them did.  Some of 24

them said they said they left them on the rails. 25
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Q And again, Mr. Phipps, if you could just stick with what 1

you said.  So you asked them -- did you say anything else in 2

regards to the fact that you weren't offered a shirt? 3

A Yes, I did.  I was asked if I had gotten a shirt.  I told 4

them, no, I had not been offered a shirt when they were being 5

handed out. 6

Q Okay.  So have you testified at a hearing like this 7

before?8

A Yes, I have. 9

Q Okay.  And when was that? 10

A That was back in September. 11

Q Of 2015? 12

A Yes, ma'am. 13

Q And where was that, like the location? 14

A That was in this courtroom. 15

Q Okay.  Have you provided any affidavits in support of any 16

other NLRB proceedings? 17

A Yes, I have. 18

Q Okay.  And do you know what those proceedings are? 19

A I offered affidavits in 10(j) hearings. 20

Q Okay.  And you said that in the plural.  Do you know -- 21

what was the first one related to? 22

A The first one was related to Mr. Wallace and general 23

charges with Shamrock chilling -- trying to stop our union 24

campaign.25
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Q Okay. 1

MS. DEMIROK:  And if we could stipulate, that would be the 2

ten-day hearing that I think was initially filed in September 3

of -- on September 8th of 2015 in which the hearing -- well, it 4

was Case Number CV-15017858 PHX DJH. 5

MR. DAWSON:  Yes, Your Honor.  We have no objection to the 6

stipulation.  The only thing I would mention, not that there 7

would be any reason for the witness to know this, but I believe 8

there was only one -- well, there were three affidavits but 9

they were both for the purpose of the ULP proceeding and for 10

the 10(j).  I don't think there were separate affidavits for 11

the 10(j). 12

MS. DEMIROK:  Yes, there were.  They was all on 13

irreparable harm which was an issue that was not litigated in 14

the hearing for the -- 15

MR. DAWSON:  Well, the affidavits were the same. 16

MS. DEMIROK:  No, they weren't and I have copies I can 17

give you. 18

MR. DAWSON:  Okay.  I can't stipulate then to the 19

affidavits because I don't have any knowledge of that but we 20

will absolutely stipulate that Mr. Phipps testified.  Again, I 21

believe it was on September 14th that there were -- that he 22

submitted an affidavit in regard to that proceeding or three 23

affidavits in regard to that proceeding and we'll stipulate 24

that those three affidavits were also submitted as part of the 25
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record in the 10(j).  As far as other affidavits, I don't have 1

any knowledge of that. 2

MS. DEMIROK:  Okay.  I might have missed something.  Was 3

it that you said there were three affidavits for the NLRB 4

hearing and those three were -- 5

MR. DAWSON:  Yes. 6

MS. DEMIROK:  So there were three affidavits, two of which 7

-- maybe this is where the confusion is.  There were three 8

affidavits.  The case numbers on all of them say the NLRB case 9

number.10

MR. DAWSON:  Right. 11

MS. DEMIROK:  But one of the affidavits doesn't touch on 12

anything that was in the actual NLRB case hearing -- 13

MR. DAWSON:  The third affidavit. 14

MS. DEMIROK:  -- and it was only taken for the purpose of 15

supporting the 10(j) petition and it would -- 16

MR. DAWSON:  The third affidavit. 17

MS. DEMIROK:  Yes, the third affidavit. 18

MR. DAWSON:  Okay.  Yes, Your Honor, we'll submit to that.19

I understand. 20

JUDGE TRACY:  Okay. 21

MR. DAWSON:  Yes, we'll submit to that -- stipulate to 22

that.23

Q BY MS. DEMIROK:  Now, do you know if there was ever a 24

hearing that took place for the first Section 10(j) hearing 25
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that you provided an affidavit for? 1

A Yes, I do. 2

Q And do you know when that was? 3

A That was in January. 4

Q Of 2016? 5

A 2016, yes, ma'am. 6

Q And was that -- do you know if that was in the beginning, 7

middle, or end of the month? 8

A I believe that was at the beginning of the month. 9

Q And how do you know that? 10

A I attended the hearing. 11

Q Okay.  And do you know the outcome of that proceeding? 12

MR. DAWSON:  Objection, Your Honor, as to relevance. 13

MS. DEMIROK:  I just want to get a timeline for when there 14

was -- and it does relate to the timing of his other protected 15

activity in the warehouse. 16

MR. DAWSON:  Well, Your Honor -- 17

JUDGE TRACY:  Well, I guess I would sustain the objection 18

to the extent about what was the outcome versus if you're 19

trying to do the timeline then when did you learn of the 20

outcome.21

MS. DEMIROK:  Okay.  Thank you, Your Honor. 22

Q BY MS. DEMIROK:  Did you know if there -- has there been 23

an outcome? 24

A Yes, there has. 25
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Q Okay.  And when did you -- did you learn when there was an 1

outcome?2

A I believe it was February 1st in the evening. 3

Q Okay.  And how do you know that? 4

A The Union called me. 5

Q Okay.  And if you could just go back to GC Exhibit Number 6

9.  Just so we're clear, is that what you were referring to in 7

this flyer? 8

A Yes, ma'am, it was. 9

Q Okay.  And did you create that flyer? 10

A Yes, I did. 11

Q Okay.  So I just got one more thing, Mr. Phipps.  So I'm 12

handing you what's been marked as GC Exhibit Number 24.  And do 13

you recognize the individuals in this picture? 14

A I do. 15

Q Okay.  And who is the person furthest to the left? 16

A That's myself. 17

Q Okay.  And the person furthest to the right? 18

A Is Thomas Wallace. 19

Q And the individuals in the middle? 20

A The person in the middle left is Marco Mendoza, our union 21

-- current union rep.  The person in the middle right is Mike 22

Whisner, the business manager for the Local BCTGM-232.  And 23

then the gentlemen in the middle is Steve.  He's a - at this 24

time he was a shop steward with the BCTGM at another location. 25
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Q Okay.  And where was that picture taken? 1

A That picture was taken outside of Shamrock at the entrance 2

gate.3

Q Okay.  And do you know when this was taken? 4

A The exact date I'm not sure.  I'd have to go back and look 5

at the date on the picture. 6

Q Okay. 7

A But it was -- I would have to go back and look at my 8

phone, honestly. 9

Q Okay.  Can you recall what else was happening around that 10

time period in terms of what other union activity you were 11

engaging in in the warehouse? 12

A I believe we did this before Christmas. 13

Q Okay. 14

A I think. 15

MS. DEMIROK:  And Your Honor, I'd move to admit what's 16

been as GC Exhibit Number 24. 17

JUDGE TRACY:  Any objections? 18

MR. DAWSON:  Object as to relevance, Your Honor. 19

MS. DEMIROK:  It does straight -- directly to his 20

protected activity. 21

MR. DAWSON:  But there's not a date on it and it also 22

appears to be cumulative so that's our objection. 23

JUDGE TRACY:  Well, I'll overrule the objection.  He just 24

testified that he believes it was before Christmas so that's 25
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the time frame that he's testifying to and I'll allow it for -- 1

you know, and then decide later the weight that it should be 2

given.  But I am unclear about who is who in this.  I got 3

confused with the way you were saying it. 4

THE WITNESS:  I'm sorry.  This is -- 5

JUDGE TRACY:  So go from left to right. 6

THE WITNESS:  This is myself.  This is Marco Mendoza, the 7

union rep. 8

JUDGE TRACY:  So I need you to do it because the record 9

doesn't know what this is, what you're pointing to. 10

THE WITNESS:  I'm sorry. 11

JUDGE TRACY:  So from left to right again, say who is who. 12

THE WITNESS:  Left to right is myself. 13

JUDGE TRACY:  Okay. 14

THE WITNESS:  Would be Marco Mendoza standing next to me.15

In the middle is Steve, the shop steward.  Next to him is Mike 16

Whisner, the business manager for the Local, and on the very 17

far right is Thomas Wallace. 18

JUDGE TRACY:  Okay.  Thank you. 19

All right.  So General Counsel's Exhibit 24 is admitted 20

into evidence. 21

(General Counsel Exhibit Number 24 Received into Evidence) 22

Q BY MS. DEMIROK:  Now, you said this was before Christmas.  23

Do you know if it was before or after you testified at the NLRB 24

hearing in September? 25

JA 2466

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 286 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

707

A It would have been -- should have been after that. 1

Q Okay.  And before we conclude, I just want to ask you who 2

some individuals are that we may not have talked about so far.3

You talked about Johnny Banda.  He's one of your immediate 4

supervisors, right? 5

A Correct. 6

Q And you talked about Brian Nicklin.  He is the inbound 7

manager, right? 8

A Correct. 9

Q And by the way, when you were doing inbound and outbound 10

work, did you report to -- who did you report to? 11

A I reported to supervisors Johnny Banda and Richard Gomez 12

and manager on that shift was Brian Nicklin. 13

Q Okay.  And that was prior to January 24th? 14

A Correct. 15

Q Okay.  We already know who Ivan Vaivao is.  Dave Garcia, 16

do you know who he is? 17

A Yes, I do. 18

Q And what does he do? 19

MR. DAWSON:  Your Honor, objection.  Mr. Garcia has 20

testified as to what he does and what his position is.  Again, 21

this seems cumulative. 22

MS. DEMIROK:  Well, this goes to one of the exhibits and 23

some of the other testimony about why they may have been 24

included on certain communications and I want to ask if he 25
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knows they are so I can lay the foundation to ask if he knows 1

how they are related to his chain of command. 2

JUDGE TRACY:  Okay.  So I'm going to overrule the 3

objection.4

MR. DAWSON:  Thank you, Your Honor. 5

Q BY MS. DEMIROK:  So do you know who Mr. Dave Garcia is? 6

A Yes, I do. 7

Q Okay.  What does he do? 8

A He is currently second shift forklift supervisor inbound. 9

Q Okay.  I'm sorry.  What shift did you say? 10

A Second. 11

Q And what shift do you work now? 12

A First. 13

Q Okay.  And Mr. Roy Shreeve? 14

A Also inbound supervisor, third shift. 15

Q Okay.  When does the second shift start, do you know? 16

A The second shift starts -- the guys are supposed to clock 17

in at about 2:00. 18

Q Okay.  And Armando Gutierrez.  Do you know who that is? 19

A Yes, he's the outbound shipping manager for what they call 20

Systems.21

Q Okay.  Do you have any idea what shift he works? 22

A Day. 23

Q Okay.  Okay.   24

MS. DEMIROK:  No further questions, Your Honor. 25
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JUDGE TRACY:  Okay.  Mr. Dawson? 1

MR. DAWSON:  Your Honor, before we begin2

cross-examination, I would ask that General Counsel produce any 3

affidavits that Mr. Phipps has provided. 4

MS. DEMIROK:  So the first statement that I'm turning over 5

of which Respondent has likely seen before because it was filed 6

in the most recent district court case, the one that was filed 7

in March.  This is a four-page affidavit and it's dated April 8

13th, 2016.  There's another statement that was provided in 9

Case Number 28-CA-150157.  That is a case that was litigated in 10

September of 2015.  This is a 53-page affidavit however 11

Respondent's counsel has definitely seen this one before. 12

MR. DAWSON:  I have. 13

MS. DEMIROK:  And this is one of the affidavits that was 14

filed in support of the first Section 10(j) injunction in 15

September.16

MR. DAWSON:  And Your Honor, if I may, I'm going to go 17

ahead and return the affidavit from 150157 because I do -- I 18

have seen that. 19

MS. DEMIROK:  Okay.  And then there's another affidavit, a 20

supplemental affidavit from Case 28-CA-150157.  This is from 21

Mr. Phipps.  It's a nine -- well, eight-page affidavit.  It 22

leads a little bit into the ninth page.  It's dated 5/28/15.23

Again, Respondent's counsel has seen this one before as it was 24

also filed in support of the first 10(j) injunction case. 25
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MR. DAWSON:  And Your Honor, again, I've been given the 1

affidavit and I'm going to hand this back to General Counsel 2

because I do have copies of that. 3

JUDGE TRACY:  Okay. 4

MS. DEMIROK:  And there's another affidavit which has been 5

dated August 31st, 2015.  It's a two-page affidavit and this 6

one was taken with the specific purpose for the 10(j) 7

injunction.  It's labeled here as PX27 at the bottom and, 8

again, dated August 31st, 2015.  I believe Respondent's counsel 9

has seen this one previously, as well. 10

MR. DAWSON:  I have seen this one, Your Honor, and I'm 11

going to go ahead and hand this one back to General Counsel, as 12

well.13

MS. DEMIROK:  Okay.  And then we have one for case -- the 14

current case, 28-CA-169970.  This is a -- there's five written 15

pages of this affidavit. 16

MR. DAWSON:  Okay.  Thank you.  I've received the 17

affidavit.18

JUDGE TRACY:  Okay.  So considering what you've seen 19

before and what you're now going to look at, how many minutes 20

do you think you'll need? 21

MR. DAWSON:  So a total of about ten pages.  If we could 22

have maybe 20 minutes to look at it. 23

MS. DEMIROK:  I will note that half of those pages he's 24

seen before too because they were filed in the 10(j) hearing 25
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that was most recently filed. 1

JUDGE TRACY:  All right.  Well -- 2

MS. DEMIROK:  Unless he hasn't read it. 3

JUDGE TRACY:  Okay.  So let's take 15, 20 minutes.  So 4

just let us know when you're ready. 5

MR. DAWSON:  Thank you, Your Honor. 6

JUDGE TRACY:  Okay.   And we'll go off the record. 7

(Off the record at 10:05 a.m.) 8

JUDGE TRACY:  And I just want to remind you that you're 9

still testifying under oath. 10

THE WITNESS:  Yes, ma'am. 11

JUDGE TRACY:  Okay.  Thank you. 12

All right.  Mr. Dawson, go ahead, please. 13

MR. DAWSON:  Thank you, Your Honor. 14

CROSS-EXAMINATION15

Q BY MR. DAWSON:  Good morning, Mr. Phipps.  I'm an attorney 16

for Shamrock, we've talked before, and I'd like to ask you a 17

couple questions about your testimony.  I think you mentioned 18

that you work at the Arizona Foods Warehouse, right? 19

A I do. 20

Q Okay.  And that operation, there's an inbound portion and 21

an outbound portion? 22

A Yes. 23

Q Okay.  And those groups are divided into sections so that 24

each group takes breaks and lunches at different times? 25
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A Yes. 1

Q Now, let's talk about prior to 2015, so 2014 and before. 2

A Okay. 3

Q Prior to 2015, replenishment and put-away were separate 4

forklift teams, correct? 5

A Yes, they were. 6

Q Okay.  And replenishment was part of outbound or shipping? 7

A Replenishment was part of shipping, outbound, yes. 8

Q And put-away was part of inbound? 9

A Inbound, yes. 10

Q But during that time period, if the put-away forklifts 11

were on break and something needed to be put-away, a 12

replenishment forker could do it, right? 13

A Correct. 14

Q And vice versa.  If a pick slot needed replenished and the 15

replenishment team was on break, a forker from put-away could 16

come and do a pick slot replenish. 17

A Yes. 18

Q Okay.  And the company combined the teams in 2015, right? 19

A Yes. 20

Q It was early February? 21

A Sometime in February, yes. 22

Q And at that point all the forklifters became part of the 23

inbound crew? 24

A We all have the same function inbound/outbound. 25
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Q Inbound and outbound.  But you ultimately reported up to 1

Brian Nicklin at that time, right? 2

A On my shift I did, yes. 3

Q Okay.  Did forkers on other shifts report to somebody 4

else?5

A My understanding was they did, yes. 6

Q Oh, who did those individuals report to? 7

A Mando Gutierrez was one of them.  Jeff Vandawalker was 8

another one. 9

Q And this was during 2015 after the teams were combined? 10

A Correct. 11

Q Okay.  Now, the company -- combining the teams didn't turn 12

out to be a very good decision, did it? 13

MS. DEMIROK:  Objection.  Speculation or foundation. 14

MR. DAWSON:  Your Honor, he works at the facility.  He 15

sees the operation.  He can testify as to whether or not there 16

were problems with combining the crews. 17

JUDGE TRACY:  Well, I'm going to sustain the objection. 18

MR. DAWSON:  All right. 19

Q BY MR. DAWSON:  Well, let me ask, from your perspective, 20

Mr. Phipps, did you observe any problems in the operation that 21

occurred after the combining of the teams? 22

A I did. 23

Q You did.  Okay.  And what kind of problems happened? 24

A I think some problems were amplified and some problems 25
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were diminished.  It was a mixed bag. 1

Q It was a mixed bag.  Okay.  But there were delays in 2

replenishment, right? 3

A Yes. 4

Q Pickers were waiting for things to get replenished and the 5

forkers were doing put-away. 6

A In some instances. 7

Q In some instances.  And then vice versa.  I'm sorry.  I'm 8

sorry.  I have a bad habit of talking over.  So go ahead and 9

finish your response.  I'm sorry. 10

A That was my response. 11

Q Okay.  And then vice versa, there would be pallets on the 12

incoming dock that would sit because the forkers were doing 13

replenishment for pickers? 14

A Correct. 15

Q So the teams were split again in 2016? 16

A Yes. 17

Q So that was January of this year, right? 18

A Yes. 19

Q And that was -- January 24th was the effective date? 20

A Yes. 21

Q Okay.  And the teams were split back into put-away and 22

replenishment.23

A Yes. 24

Q Okay.  That's the same as before the teams were combined? 25
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A Yes and no. 1

Q I'm just asking you about the -- I guess the functions of 2

the team. 3

A The functions, yes. 4

Q Okay. 5

A Sorry. 6

Q That's okay.  And today the put-away team is under 7

inbound?8

A Yes. 9

Q And that's the same as before 2015? 10

A Yes. 11

Q And the replenishment team is under outbound or shipping? 12

A Yes. 13

Q Okay.  And that's also the same as before 2015. 14

A Yes. 15

Q Now prior to January 24th when the teams were split, 16

forklifters were given an opportunity to bid on available 17

shifts, right? 18

A Correct. 19

Q Okay.  And you bid into a first shift put-away position. 20

A Yes, I did. 21

Q And I think you already testified that that's on the 22

outbound -- or I'm sorry, it's on the inbound side. 23

A Yes, it is. 24

Q Now, just moving to the issue of breaks, I think you 25
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testified that pre-2016, so let's talk about the 2015 and 1

before.  I think your testimony was people could take breaks 2

when they wanted. 3

A I wouldn't go that far.  I believe what I said was that 4

breaks were -- certain times were acknowledged as break times 5

but if you needed to work through a break to expedite business 6

or you needed to change up, as long as that didn't affect 7

business, you could do that. 8

Q So during that time period -- and I think you testified 9

you do what your supervisors tell you to do, right? 10

A Correct. 11

Q So during that time period a supervisor could direct you 12

as to when to take your break. 13

A They could. 14

Q Now, I think your testimony was that in January they 15

changed the enforcement of the break policy. 16

A Yes. 17

Q All right.  But that policy is not -- you're not arguing 18

that that policy is only being enforced as to you, right? 19

A No, I am not. 20

Q Okay.  So you would agree with me that that enforcement 21

applies equally to everybody in the warehouse. 22

A True. 23

Q And that's roughly let's say 250 employees? 24

A No, incorrect. 25
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Q Incorrect.  How many employees are in the warehouse? 1

A That particular policy applies to inbound. 2

Q I see.  So you're saying that the outbound side is not 3

subject to enforcement of the policy? 4

A No, not the policy that's been enforced on inbound. 5

Q Okay.  So is it your testimony that the outbound forkers 6

are still able to take their breaks as they wish? 7

A That's my understanding from talking to them, yes. 8

Q Okay.  So your knowledge of that is only based on talking 9

to the break, or I'm sorry, to people on the outbound side. 10

A Yes, that's true, and watching them take breaks with me 11

when I know that they're not scheduled that way. 12

Q But you don't know, I would assume, whether or not -- you 13

don't have personal knowledge, let's say, whether or not they 14

were directed or approved to take a break at a different time? 15

A It is secondhand knowledge from talking to them, yes. 16

Q Now, prior to January, you moved your breaks only -- 17

January 16th, sorry.  You moved your breaks only when you 18

distributed flyers, right? 19

A Yes.  Well, excuse me, prior to January 2016, I did move 20

my breaks a lot for the flyers and to talk to people about the 21

unions but also has business needs arose. 22

Q Okay.  So if, like, for example, if there was a pallet of 23

frozen, you would unload the pallet, right, before taking a 24

break.  You wouldn't leave it sit on the dock. 25
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A I could, yes. 1

Q That would just be an example not, you know. 2

A Yeah. 3

Q I also wanted to ask you, that meeting with Johnny Banda 4

that I think you said was on January 26th; is that right? 5

A Johnny Banda was January 24th. 6

Q January 24th.  I'm sorry.  Okay.  That meeting Johnny was 7

not directing his instruction just to you, right?  8

A That is correct. 9

Q There was Benny -- I think Benny Wabbington and Brian Cook 10

were also there. 11

A Yes. 12

Q And he was also telling them you take your breaks at the 13

assigned times? 14

A Yes. 15

Q Now, do you recall your testimony about being approached 16

by Ernie Nicklin or Brian Nicklin?  But does Brian sometimes go 17

by Ernie? 18

A Yes. 19

Q Okay.  So if we hear Ernie Nicklin or Brian Nicklin, 20

that's -- they're the same person, right? 21

A Yes. 22

Q Do you remember being approached by Ernie and Richard 23

Gomez on February 11th of this year? 24

A Yes. 25
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Q And that was during the 1 p.m. break? 1

A That was after the 1 p.m. break. 2

Q Or after the 1 p.m. break.  I'm sorry.  And the 1 p.m. 3

break was on the inbound schedule for February 11th, right? 4

A Yes. 5

Q Okay.  And I'm going to hand you what we'll mark as 6

Company Exhibit 16. 7

JUDGE TRACY:  Respondent's Exhibit? 8

MR. DAWSON:  Yes, Respondent's Exhibit 16. 9

Q BY MR. DAWSON:  Mr. Phipps, I've handed you what's been 10

marked as Respondent's Exhibit 16.  That is the schedule for 11

February 11th, 2016? 12

A Yes. 13

Q Okay.  And on the lower left-hand side of the document it 14

has a list of the first shift breaks and lunches. 15

A It does. 16

Q Okay.  And it says first break is at 8:45 to 9.  Lunch is 17

at 11 to 11:30 and second break is 1 to 1:15. 18

A Correct. 19

Q And it was after that second break that you had your 20

conversation with Ernie and Richard. 21

A It was. 22

Q Okay. 23

MR. DAWSON:  Your Honor, we would move for admission of 24

Respondent's 16. 25
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JUDGE TRACY:  Any objections? 1

MS. DEMIROK:  No objection. 2

JUDGE TRACY:  All right.  So Respondent's Exhibit 16 is 3

admitted into evidence. 4

(Respondent Exhibit Number 16 Received into Evidence) 5

Q BY MR. DAWSON:  And even up to present day, those same 6

breaks are listed on the inbound schedule. 7

A Yes, they are. 8

Q Okay.  And I'm going to hand you what I'll mark as 9

Respondent's 17.  Mr. Phipps, I've handed you Respondent's 10

Exhibit 17.  Again, lower left-hand corner.  The first shift 11

breaks are listed as 8:45 to 9, 11 to 11:30, 1 to 1:15, right? 12

A Correct. 13

Q Okay. 14

MR. DAWSON:  Your Honor, we would move for -- oh, I'm 15

sorry.16

Q BY MR. DAWSON:  And this is the schedule from Saturday, 17

May 21st, 2016; is that correct? 18

A That's what's on the top, yes. 19

Q Okay.  That was last Saturday. 20

A Okay. 21

Q Right? 22

A I don't work on Saturday so I'm assuming that this is the 23

schedule that you're showing. 24

Q Okay.  And you wouldn't have any dispute that the break 25
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times are still listed on the schedule, right? 1

A I would not. 2

Q All right. 3

MR. DAWSON:  Your Honor, we'll move Respondent -- 4

submission of Respondent's Exhibit 17. 5

JUDGE TRACY:  Any objection? 6

MS. DEMIROK:  Just to relevance, Your Honor. 7

MR. DAWSON:  Just to show that the break times have not 8

changed since January.  I think General Counsel's argument is 9

that there's been a change in policy and it will become clear10

-- I just want it clear for the record as well that the 11

schedule that has been listed on -- I'm sorry.  The breaks that 12

have been listed on the schedule have not changed. 13

JUDGE TRACY:  Well, so, you know, I'm going to overrule 14

the objection and allow it but, I mean, noting that this is 15

after the allegations. 16

MR. DAWSON:  Sure.  Thank you. 17

JUDGE TRACY:  So Respondent's Exhibit 17 is admitted into 18

evidence.19

(Respondent Exhibit Number 17 Received into Evidence) 20

Q BY MR. DAWSON:  Now, on February 11th you told Mr. Nicklin 21

and Mr. Gomez that you take breaks as you see fit to talk about 22

the Union with other departments; is that right? 23

A I did not say I take breaks as I see fit. 24

Q You said you take breaks whenever you need to to talk to 25
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the other departments; is that right? 1

A What I told them is that I was taking a late break to talk 2

to the guys on the other shift about the Union and pass out 3

flyers.4

Q So you never said during that conversation I take breaks 5

when I want to or anything of that sort? 6

A No. 7

Q Okay.  So your testimony is that during that exchange with 8

Mr. Nicklin -- I think primarily because let me back up for a 9

minute.  Mr. Gomez didn't say anything during that 10

conversation, right? 11

A Mr. Gomez said very little. 12

Q Okay.  So mostly your conversation was with Ernie or Mr. 13

Nicklin.14

A Yes, it was. 15

Q Okay.  I think I spoke over you there.  I'm sorry.  Your 16

conversation was primarily with Mr. Nicklin? 17

A It was. 18

Q And so during that conversation you only told them that on 19

that particular day you were going to change your break to 20

speak about the Union; is that your testimony? 21

A My testimony was not specific to that day that I recall. 22

Q Okay. 23

A But that it was that I was changing my break for that day 24

to talk to the guys about the Union. 25
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Q Okay.  And then if -- did you record that conversation? 1

A I did not. 2

Q Okay.  Now, after your conversation with Mr. Nicklin and 3

Mr. Gomez, I think you said you met with Mr. O'Meara and4

Mr. Vaivao, right? 5

A Correct. 6

Q Okay.  And that's the conversation that's on General 7

Counsel 22(a)? 8

A Yeah, the recording. 9

Q The recording. 10

A Uh-huh. 11

Q Now we're still on February 11th, right? 12

A Okay. 13

Q I mean that meeting is still on February 11th? 14

A Yes, it is. 15

Q Okay.  Now at that meeting, you said you understood the 16

policy was being applied to everyone, right? 17

A I understood the policy was posted.  The schedule was 18

posted.  I talk about a policy change. 19

Q Okay.  But that policy change you understood was 20

applicable to everybody? 21

A That's what they said, yes. 22

Q Okay.  And you understood that? 23

JUDGE TRACY:  I need you to say yes or no. 24

THE WITNESS:  I'm sorry.  I do that.  I did that last 25
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time.  Yes. 1

Q BY MR. DAWSON:  Okay.  Now no one gave you a CPDR at that 2

meeting, right? 3

A No, they did not. 4

Q And you know what a CPDR is? 5

A It's a -- I don't know what CDPDR (sic) stands for, but 6

it's a write-up. 7

Q It's a write-up.  Right, okay.  And no one said anything 8

like Steve, this is a verbal warning? 9

A No, but they used the word counseling several times. 10

Q Okay.  But you weren't shown a disciplinary memo? 11

A No. 12

Q Okay.  You weren't asked to sign anything? 13

A No. 14

Q You didn't see any document of this conversation? 15

A No. 16

Q Now you mentioned that the word counseling was used.  17

You're -- I think your testimony was the discipline begins with 18

counseling under the policy, right? 19

A As I understand where I read in -- on page 65 of the 20

handbook, it starts with canceling. 21

Q But you testified that the policy -- I think your words 22

were policy is what you enforce not what is written, right? 23

A That's what I said, yes. 24

Q And in practice, discipline actually starts with a verbal 25
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warning, doesn't it? 1

A Not necessarily. 2

Q Okay.  You've given a number of affidavits to General 3

Counsel?4

A I have. 5

Q Okay.  And each time you were under oath? 6

A I was. 7

Q And each time you told the truth? 8

A Yeah. 9

Q Okay.  And you gave one of those affidavits on May 21st of 10

2015?11

A Okay. 12

Q Is that -- that's correct? 13

A I've given several.  You'd have to --  14

Q Okay. 15

A -- show me specifically --  16

Q I will.  17

A -- what you're referring to. 18

Q I will.   19

(Counsel confer) 20

MR. DAWSON:  Your Honor, I have a copy just for Your Honor 21

to review during the testimony.  I'm not going to move to 22

admit.23

(Counsel confer) 24

Q BY MR. DAWSON:  And, Mr. Phipps, if you could turn -- I've 25
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just handed you a document.  Can you turn to the last page, 1

which is page 53?  Is that your signature on page 53? 2

A Yes, it is.   3

Q And it's dated May 21st, 2015? 4

A It is. 5

Q So this is your May 21st affidavit? 6

A Yes. 7

Q Okay.  And would you turn with me to page 2, line 13? 8

A Page 2, line 13. 9

Q Okay.  The Employer has a progressive discipline policy 10

and assesses points against employees for certain violations of 11

its policies.  The Employer issues a verbal warning, a written 12

warning, a final written warning, and then discharges 13

employees.14

Did I read that correctly? 15

A Yeah. 16

Q Now going back to the issue of breaks, the employees on 17

each rule have normal break times, correct? 18

A No. 19

Q Not correct, okay.  And you testified at the hearing, 20

earlier, before -- when we were in this room, correct? 21

A I'm sorry.  Repeat the --  22

Q Sure.  Sure.  You testified at a prior NLRB hearing, 23

right?24

A Yes. 25
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Q Okay.  That was -- it started on September 8th, right? 1

A Yes. 2

Q And I think -- I want to see your testimony was on the 3

14th or 15th.  Actually, it was on the 14th. 4

A Okay.  5

Q Do you recall? 6

A I remember being in the room and testifying.  The exact 7

date I don't remember. 8

Q Okay.  You were under oath of that proceeding, right? 9

A I was. 10

Q And I asked two questions during the trial? 11

A You did. 12

Q And you answer those questions truthfully? 13

A Yes. 14

Q Okay.  And there was a court reporter there? 15

A There was. 16

Q And she was taking down my questions in your answers? 17

A Uh-huh. 18

JUDGE TRACY:  Yes? 19

MR. DAWSON:  Sorry. 20

THE WITNESS:  Yes, I'm sorry. 21

MR. DAWSON:  I do it too. 22

THE WITNESS:  Sorry, Your Honor.  I slip into that. 23

JUDGE TRACY:  It's okay. 24

Q BY MR. DAWSON:  So again, I -- just to make sure that it's 25
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clear, the employees on each crew have normal break times, 1

right?2

A Yes, they have normal break times. 3

Q Okay.  They do have normal break times? 4

A Your question was about specific break times.  And the 5

shipping crews do not.  Those are called as business is 6

allowed.7

Q Okay.  So the supervisors on the shipping side call the 8

break times --9

A Yes. 10

Q -- as business is allowed? 11

A Yes. 12

Q Yes.  Okay.  And that's always been the case? 13

A Yes. 14

Q Okay.  Now, in fact, you had -- do you recall an incident 15

in April 2015.  When you were speaking with another employee in 16

an aisle in the warehouse, and you were approached by Joe 17

Remblance --18

MS. DEMIROK:  Object to relevance. 19

MR. DAWSON:  Your Honor, if I may.  This is20

cross-examination.  If I can have a couple of questions to 21

establish what I'm trying to prove here. 22

MS. DEMIROK:  There are no allegations here involving Joe 23

Remblance or anything that happened in April. 24

MR. DAWSON:  There are allegations on break at times, Your 25
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Honor.  And I'm going to ask Mr. Phipps about those break 1

times, if I may. 2

MS. DEMIROK:  And that specific instance, Your Honor, was 3

actually alleged as a violation of the act in the first case.4

I don't know where he's going with this, but it just doesn't 5

seem relevant. 6

MR. DAWSON:  Well, Your Honor, my -- relevance isn't 7

dependent on whether General Counsel sees where I'm going with 8

it.  If I can have a couple of questions, I can establish the 9

relevance.10

JUDGE TRACY:  Okay.  So I'm going to note though that this 11

was part of the -- part of a prior case.  And is the purpose of 12

this some sort of background? 13

MR. DAWSON:  Not really, Your Honor.  I think he goes to 14

the issue. 15

MS. DEMIROK:  And specifically, the conduct of the 16

supervisor at issue was -- it was alleged as an interrogation 17

and creating the impression of surveillance, so.  18

MR. DAWSON:  The conduct of the supervisor is not going to 19

be part of the question.20

JUDGE TRACY:  Okay.  So I'm going to overrule the 21

objection.  But keep it limited, because, again, the -- as far 22

as I can understand the complaint, the allegation is for the 23

breaks in January and February of this year.24

MR. DAWSON:  Sure. 25

JA 2489

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 309 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

730

JUDGE TRACY:  Is that right? 1

MS. DEMIROK:  Of when the --2

JUDGE TRACY:  The change. 3

MR. DAWSON:  Yes. 4

JUDGE TRACY:  Okay. 5

Q BY MS. DEMIROK:  Okay.  Now again, Mr. Phipps, you recall 6

the conversation with Mr. Remblance in April of last year. 7

A Excuse me.  Yes, I do. 8

Q You were on break at the time of that conversation, right? 9

A Yes, I was. 10

Q Okay.  And I believe you testified in an earlier trial 11

that Mr. Remblance knew you were on break, because everybody 12

takes break at 1 p.m. 13

A I don't -- I can't recall exactly what I said, but --  14

Q Okay.   15

MR. DAWSON:  Your Honor, I'm only attempting to -- I'm 16

sorry -- refresh the witness' recollection.  And I'm not 17

admitting this, you know, at least as of yet, with Your Honor's 18

permission.19

JUDGE TRACY:  Okay.20

Q BY MR. DAWSON:  Now I think you testified earlier you 21

recall testifying at the trial in this room last September? 22

A Yes, I do. 23

Q Okay.  And again, the court reporter was there taking down 24

your words? 25
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USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 310 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

731

A Yes, she was. 1

Q Okay.  Now I'm going to hand you a transcript of your 2

testimony.3

JUDGE TRACY:  You have a copy for Ms. Demirok? 4

MR. DAWSON:  I do, yes. 5

(Counsel confer) 6

Q BY MR. DAWSON:  If you could take a look at that and let 7

me know when you've had a chance to do so.  And then I'm going 8

to take the document back from you. 9

A Okay. 10

Q Okay.  Having read your testimony from the prior 11

proceeding, Mr. Phipps, has that refreshed your recollection? 12

A It has. 13

Q Okay.  And so, I'll ask my question again, hopefully, the 14

best as I can recall it.  Your testimony was that Mr. Remblance 15

knew you were on break, because 1:00 is the normal break time? 16

A Yes. 17

Q Okay.  And if I -- if you need to look at the exhibit, I 18

can direct you to it.  But 1:00 is still listed on the break 19

times for inbound, right? 20

A It is. 21

Q And you were in inbound at the time of your conversation 22

with Mr. Remblance? 23

A At that time, I was.  It wasn't considered inbound.  It 24

was a combination of inbound stocking. 25
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Q That was during the time of the combination, right? 1

A Yes, it was. 2

Q Okay.  But there was a 1 p.m. break at that point as well? 3

A Yes. 4

Q And that 1:00, that was the same break I think you 5

testified that, after which, Mr. Nicklin and Mr. Gomez 6

approached you on February 11th? 7

A Yes. 8

Q Okay.  Now I think you mentioned that you had announced 9

that you were sort of, you know, for lack of a better term, the 10

guy to see about the Union in April of 2015, right? 11

A I was.  I announced I was a committee member, yes. 12

Q Committee member, right.  And you told employees that if 13

they had questions, they should approach you? 14

A Yes. 15

Q Okay.  And you told employees to approach you during 16

lunches or breaks if they wanted to discuss the Union? 17

A I did. 18

Q Okay.  And later that month -- so we're still in April 19

2015 -- you told Art Manning that you would discuss the Union 20

with him during break or lunch. 21

MS. DEMIROK:  Objection, relevance. 22

MR. DAWSON:  Your Honor, it goes to the point that people 23

take their breaks and lunches together. 24

JUDGE TRACY:  So I'm going to overrule the objection. 25
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MR. DAWSON:  Okay. 1

Q BY MR. DAWSON:  So you also told Art that you would 2

discuss the Union with him during break or lunch? 3

A Are you referring to our discussion in the aisle? 4

Q I am.  I think it was a few days after your announcement 5

in the break room. 6

A Was at the same day when he rolled up on me that you're 7

referring to?  Art and I have had several discussions. 8

Q Sure. 9

A I'm just trying to clarify. 10

Q Sure. 11

A I'm sorry. 12

Q Sure.  No, absolutely.  No problem.  And you know what?  13

Mr. Phipps, do you still have your May 21st affidavit in front 14

of you? 15

MR. DAWSON:  And, Your Honor, with -- understanding that, 16

typically, with refreshing recollection, I need to take the 17

document back from him, can I just ask him to put it aside? 18

JUDGE TRACY:  Yeah. 19

MR. DAWSON:  Okay.20

Q BY MR. DAWSON:  If you can turn with me to page 40 of your 21

May 21st affidavit.  And let me know when you've had a chance 22

to get there. 23

A Okay.  24

Q Okay.  And line 12 and possibly into -- actually, if you 25
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could read from lines 10 to 15. 1

MS. DEMIROK:  Your Honor, I would also like to object on 2

the same grounds as I did before, as that this was also alleged 3

as unlawful conduct in the first case, conduct by the 4

Respondent.5

MR. DAWSON:  Your Honor, it's -- again, the allegation in 6

the prior case was regarding a statement that Mr. Manning made.7

I'm not asking Mr. Phipps about what Mr. Manning said.  I'm 8

just asking what he said to Mr. Manning, again, to show that 9

there's an understanding as to when breaks and lunches are 10

taken.11

JUDGE TRACY:  Okay.  So I'm going to overrule the 12

objection again just for this limited purpose -- 13

MR. DAWSON:  For that limited purpose. 14

JUDGE TRACY:  -- of the breaks issue. 15

MR. DAWSON:  Yes, absolutely, Your Honor. 16

MS. DEMIROK:  Thank you. 17

Q BY MR. DAWSON:  Mr. Phipps, have you had a chance to read 18

that paragraph? 19

A I have. 20

Q Okay.  Having read that paragraph, is your recollection 21

refreshed as to the conversation with Art Manning? 22

A I always knew what the recollection was.  It was just 23

clarification of -- 24

Q All right. 25
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A -- which incident --  1

Q Okay. 2

A -- you were referring to. 3

Q Okay.  If you could set that affidavit inside.  Okay, 4

thank you.  So in the conversation that you just reviewed, you 5

told Mr. Manning that you would discuss Union with him doing 6

break or lunch. 7

A Correct. 8

Q Okay.  And that's because employees take breaks and 9

lunches together? 10

A At that time, we did, yes. 11

Q Now I think we testified there was some testimony -- and 12

if -- it would be helpful if you could go back to Respondent's 13

Exhibit 17.  And that was the May 21st inbound schedule. 14

A That's the Saturday schedule? 15

Q The Saturday schedule.  But actually, you can look at 16

either 16 or 17. 17

A Okay.  18

Q So again, those list an 8:45 a.m. break, right? 19

A Yes. 20

Q 11 a.m. lunch? 21

A Uh-huh.   22

JUDGE TRACY:  Yes. 23

THE WITNESS:  I'm sorry, yes. 24

Q BY MR. DAWSON:  And a 1 p.m. break, right? 25
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A Yes. 1

Q Okay.  And those are the same break times that you had in 2

2014, when the forklift teams were combined, right? 3

A Yes and no. 4

Q Okay.  Yes and no.  I get the yes.  What about the no? 5

A Those were approximate times --  6

Q Okay. 7

A -- in 2015.  Again, business needs and when things were 8

called were when we took those schedules. 9

Q Okay.  And the supervisors would -- during 2015, so when 10

the teams were combined, the supervisors actually would direct 11

forklifters to kind of stagger their breaks, because if all the 12

forkers were on break, and someone needed a replenishment, 13

there'd be no one to do it, right? 14

A I don't know about that.  I know that when I was on that 15

team and we were doing that, I was directed by the cross dock 16

as to when to take break. 17

Q Okay.   18

A I should correct that and say cross dock or area assigned. 19

Q Area assigned.  Okay.  And those -- your break times still 20

would be approximately those listed on Respondent's Exhibit 17, 21

right?  I'm talking about -- sorry.22

A It depends on the day and the shift. 23

Q Okay.   24

A In the area assigned. 25
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Q Okay.  But you would be directed according to the area 1

assigned I think you said, right? 2

A Area assigned, the day when we started, the schedule for 3

that day also.4

Q Okay.  Okay.  Now I think you also mentioned something 5

about being directed by captains.  Do you recall that 6

testimony?7

MS. DEMIROK:  Object -- well --8

MR. DAWSON:  Well, it's -- if --9

MS. DEMIROK:  I would object to relevance.  I don't think 10

we have a captain issue. 11

MR. DAWSON:  If we don't have a supervisory issue as to 12

captains, Your Honor, I'll move on. 13

MS. DEMIROK:  Yeah.  We can stipulate that there's not 14

going to be an issue with captains as supervisors anymore. 15

MR. DAWSON:  Thank you, Your Honor. 16

JUDGE TRACY:  Okay. 17

Q BY MR. DAWSON:  Let's see.  So if you could -- if you 18

could take out General Counsel's Exhibit -- the photograph. 19

(Counsel confer) 20

Q So General Counsel Exhibit -- correct, 24.  General 21

Counsel Exhibit 24.  Out of the five men there, only you on the 22

far left and Mr. Wallace on the far right have ever worked for 23

Shamrock, right? 24

A That's correct. 25
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Q Okay.  And out of the five men standing there, you're the 1

only individual who still works at Shamrock? 2

A That's correct. 3

Q Now if you could look at General Counsel Exhibit 16.  Do 4

you have General Counsel Exhibit 16 there? 5

A Is that in the book? 6

Q I believe that is in the book. 7

MS. DEMIROK:  Should be. 8

THE WITNESS:  Okay. 9

Q BY MR. DAWSON:  And under two to, T-O, part of the header, 10

it's going to Ivan Vaivao, right? 11

A Let me look at it. 12

Q Sure, absolutely. 13

A Okay.  I see where you are. 14

Q Okay.  So this email was to Ivan, right? 15

A Uh-huh. 16

Q Brian Nicklin, correct? 17

A Yeah. 18

Q Johnny Banda? 19

A Okay.   20

Q Correct? 21

A Well, those are the names that are on it, yes. 22

Q Right.  And I'm only asking about the names listed on 23

there.  I'm not asking you whether or not they received it or 24

read it or anything like that. 25

JA 2498

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 318 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

739

MS. DEMIROK:  Then, Your Honor, I would object to -- the 1

document speaks for itself. 2

MR. DAWSON:  Well, Your Honor, I have -- I mean General 3

Counsel asked a question on this document.  And there's 4

something I need to ask Mr. Phipps about it. 5

MS. DEMIROK:  I didn't refer him to the document when I 6

asked him about certain individuals, but --7

MR. DAWSON:  Your Honor, this is just to -- this is --8

JUDGE TRACY:  So I'm going to just overrule the objection.9

Yes, the document speaks for itself.  However, this is cross-10

examination.  So go ahead. 11

MR. DAWSON:  Thank you. 12

Q BY MR. DAWSON:  Dave Garcia? 13

A Yes. 14

Q And Roy Shreeve, right? 15

A Yes. 16

Q And Armando Gutierrez? 17

A Yes. 18

Q Out of those individuals, the only shipping person would 19

be Armando Gutierrez, right? 20

A Correct. 21

Q Okay.  And Armando Gutierrez is actually the shipping 22

manager?23

A Yes. 24

Q Okay. 25
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A Technically, Ivan would be considered shipping as well, 1

because he's over the whole -- 2

Q He's over inbound and outbound, correct. 3

A Anywhere. 4

Q Okay.  And one final question.  Actually, a couple 5

questions.  You mentioned working in the non-conveyable area.6

Do you recall that? 7

A I'm sorry.  I was reading the document. 8

Q No, that's okay.  No, that's all right. 9

A Go ahead. 10

Q You know what?  I'm sorry.  So we're done with that 11

exhibit.  I didn't mention that. 12

A Okay. 13

Q But you mentioned working in non-conveyables, right? 14

A Yes. 15

Q Okay.  That's sometimes referred to as NG? 16

A NG. 17

Q I think we're probably all dying to know.  Why is it NG?  18

Why isn't it NC?  Do you know? 19

A That's a good question. 20

Q Okay.  Poor spelling I guess. 21

A As I understand it, it's one of the legends of the 22

warehouse.  It's non-conveyable groceries. 23

Q Oh, okay.  Okay.  So pre-2016, so let's say 2015, there 24

was only one forker in non-conveyable, typically, right?25
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Mr. Sheffer? 1

A I'm trying to remember how that was assigned.  I believe 2

that's correct. 3

Q Okay.  And then after 2016, so starting in January, there 4

have been two forkers assigned to non-conveyable? 5

A As a general term, yes. 6

Q Okay.  Mr. Sheffer is one, right? 7

A Mr. Sheffer is one. 8

Q And then there is an outbound forker as well? 9

A Generally, there is, yes. 10

MR. DAWSON:  Your Honor, if I can just consult with my 11

colleague briefly. 12

JUDGE TRACY:  Yeah.  And while you do that, I have a 13

question about Respondent's Exhibit 16 and 15.   14

The names above driver check-in, are those all -- well, I 15

guess, particularly, 16.  Are those the names of the forklift 16

operators?17

THE WITNESS:  You're directing the question to me? 18

JUDGE TRACY:  Yeah. 19

THE WITNESS:  Where are you looking? 20

JUDGE TRACY:  So Respondent's Exhibit 16, for example. 21

THE WITNESS:  Okay. 22

JUDGE TRACY:  Above driver check-in, there are all these 23

names that are listed.  Are those all forklift operators or 24

they're different? 25
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THE WITNESS:  Oh.  Though the what we call receivers.  And 1

depending on the location that they're in -- for example, the 2

ones that are assigned to my dock, all they do is receive and 3

tag the merchandise and make sure it's wrapped and ready for us 4

to put out.  For those that are on the automated side, which is 5

50 feet over, they tag it, make sure it's wrapped, and then put 6

it on the conveyor to go up by automated crane. 7

JUDGE TRACY:  But do they -- do all of these individuals 8

operator the forklifts, or they do different things? 9

THE WITNESS:  The ones that you're referring to at the top 10

of the list here --11

JUDGE TRACY:  Yes. 12

THE WITNESS:  -- are what we call receivers.  The ones 13

that are below that, where it says put-deli, starting there 14

down, those are all forklifts, put-dryer forklifters, put-FZ, 15

which is freezer, is a forklifter. 16

JUDGE TRACY:  Okay. 17

THE WITNESS:  And then put-NG, that was Matt Sheffer that 18

Mr. Dawson was just referring to.  You have PLT runner.  He 19

runs pallets back and forth between the various docks, 20

depending on where they were received. 21

MS. DEMIROK:  With the forklift or --22

JUDGE TRACY:  He does it with a pallet jack. 23

MS. DEMIROK:  Okay.  Sorry.  I shouldn't --24

JUDGE TRACY:  It's okay. 25
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MS. DEMIROK:  And the receivers don't use forklifts, 1

generally, right? 2

JUDGE TRACY:  Generally, they don't, although most of them 3

are certified.  As I mentioned, the ones over in the automated 4

use forklifts to induct pallets. 5

JUDGE TRACY:  Okay. 6

Q BY MR. DAWSON:  Okay.  And on the automated side -- and I 7

think you mentioned this.  There's -- rather than having put 8

away forkers, there's a crane that picks up the pallets and 9

puts them where they need to be? 10

A Yes. 11

JUDGE TRACY:  Okay, thank you. 12

THE WITNESS:  Did that answer your question, Your Honor? 13

JUDGE TRACY:  Yes. 14

THE WITNESS:  Okay. 15

MR. DAWSON:  Nothing further, Your Honor. 16

JUDGE TRACY:  Okay.17

Ms. Demirok. 18

MS. DEMIROK:  I just have a couple follow-up questions.19

If I could just have one moment. 20

JUDGE TRACY:  Okay.  If you don't need this affidavit, you 21

can take it back. 22

MS. DEMIROK:  I will need --23

JUDGE TRACY:  Oh, you're going to use it? 24

MR. DAWSON:  Did you look at that?  Okay. 25
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MS. DEMIROK:  Yeah. 1

JUDGE TRACY:  Oh, okay.  I guess let's go off the record. 2

(Off the record at 1:29 p.m.) 3

REDIRECT EXAMINATION 4

Q BY MS. DEMIROK:  Okay.  So, Mr. Phipps --  5

JUDGE TRACY:  Ready? 6

Q BY MS. DEMIROK:  -- you testified, on both direct and 7

cross-examination, about the incident where Brian Nicklin and 8

Richard Gomez approached you on February 11th? 9

A Yes. 10

Q Okay.  And you also testified about, at certain incidents, 11

you would check the time on your forklift? 12

A Yes, ma'am. 13

Q Okay.  Do you -- did you check the time when your forklift 14

when they approached you on that day, on February 11th? 15

A Yes, I did. 16

Q Okay.  And what was the time when your forklift? 17

A It was 11:16. 18

Q Okay.   19

A Or excuse me.  That was 1:16. 20

Q Okay. 21

A 1:16.   22

Q And do you know, are you allowed to solicit for the Union 23

on working time? 24

A I was told that that was supposed to be on breaks and 25
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lunches.1

Q Okay.  So if I could direct your attention back to that 2

incident with Arthur Manning in April. 3

A Yes. 4

Q Okay.  I think you testified about how you told him you'd 5

have to talk to the Union while either on break or at other 6

times.  Is that what you said? 7

A Breaks and lunches. 8

Q Breaks and lunches.  So is there a reason why you would 9

have said that you would talk to him rather than talk to him on 10

the floor about the Union? 11

A He was asking me about union activity.  As I understand, 12

in a campaign, you should do that on your own time --  13

Q Okay. 14

A -- which is breaks and lunches. 15

Q And is that just solicitation or is it just talking about 16

the Union in general? 17

A As I understand it, it's all that talk. 18

Q Okay.  Now if I could also show you page 2 of -- it hasn't 19

been marked, but what -- Respondent brought up an affidavit, 20

the 53-page affidavit that was date on May 21st, 2015.  Could 21

you take a look at that and then go to page 2?  And you 22

testified about the progressive discipline policy as you 23

understood it. 24

A Yes. 25
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Q And I just want to direct your attention to page -- or 1

line 14 on page 2.  First of all, although you reviewed these, 2

did you draft this statement yourself? 3

MR. DAWSON:  Objection, Your Honor, as to relevance. 4

MS. DEMIROK:  If I could get there. 5

JUDGE TRACY:  I'll just overrule the objection. 6

MR. DAWSON:  Okay, thank you. 7

Q BY MS. DEMIROK:  So did you draft this yourself in your 8

own words? 9

A No, I did not. 10

Q Okay.  But when you see the word issues -- so on the very 11

end of line 14, the Employer issues a verbal warning, a writing 12

warning, a final warning, to you, what does that mean with the 13

word issue? 14

A Issue means that the issue talks to you, at the very 15

least.  It can include written documentation, so it goes in 16

your file. 17

Q Okay.  But you are familiar with the discipline policy 18

that's in the handbook, right, because you testified --  19

A Pretty much, yes. 20

Q -- about that? 21

A Uh-huh. 22

Q Okay.  Were you as familiar with the handbook -- well, 23

were -- are you -- were you as familiar with the handbook on 24

May 21st, 2015, as you are with the handbook on, let's say, on 25
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February 11th of 2016? 1

A No, I wasn't. 2

Q Okay.  Are you more or less familiar with the handbook 3

today, on February 11th, as compared to May 21st, 2000- --  4

A More. 5

Q Okay.  Why is that? 6

A Part of it is looking up what the policies are in the 7

company and making sure the supervisors and managers are 8

following the policy.  Part of it is the calls that I receive 9

being on the Shamrock organizing committee.  Guys are asking me 10

questions relating to what is going on, on the floor.  I need 11

to be more familiar with that than I was. 12

Q Okay.  Now you testified quite a bit about like how now 13

inbound and outbound are separated again? 14

A Yes. 15

Q Okay.  And prior to their separation, it was combined, 16

right?17

A Yes. 18

Q Okay.  And then before that, just to review, it was -- you 19

guys have been separated, right? 20

A Yes. 21

Q Okay.  So as of January 24th, 2016, since it's been 22

separated once again, I mean can you ever help out the outbound 23

work even though it's separated? 24

A Yes, I can. 25
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Q Okay.  And how often does that happen where you help out? 1

A We help out quite a bit, especially when the outbound 2

forklifters are not there and will call is there, they need 3

help getting product into the pick slot, so they can pick it.   4

Also, because we run such a thin crew, oftentimes, an 5

outbound guy will be on vacation.  And one of us will have to 6

do double duty like we used to. 7

Q Okay.  Now you also talked about breaks prior to January 8

24th, 2016, prior to the bid.  And you talked about how you 9

would adjust them sometimes just based on business needs; is 10

that right? 11

A Sometimes based on business needs, yes. 12

Q Okay.  Now even during those times when you adjusted your 13

break, did you always get permission to adjust your break for 14

those purposes? 15

A No. 16

Q Okay.   17

MS. DEMIROK:  I don't have any further questions, Your 18

Honor.19

MR. DAWSON:  Just a few, if I may. 20

JUDGE TRACY:  Okay, go ahead. 21

RECROSS-EXAMINATION22

Q BY MR. DAWSON:  Mr. Phipps, you said that you weren't as 23

familiar with the handbook in 2015, when you signed your 24

affidavit, right? 25
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A Correct. 1

Q Okay.  But you -- your affidavit was based on what you 2

observed in practice, right? 3

A It was based on my experience, yes. 4

Q Based on your experience.  And I think we agreed, during 5

our earlier question, that policy is what's enforced not what's 6

written, correct? 7

A That's what I understand. 8

Q Okay. 9

A Yes. 10

Q And so, as of the date that you drafted your affidavit, 11

your testimony was based on what you had observed and 12

practiced, correct? 13

A Correct. 14

Q Okay. 15

MR. DAWSON:  Nothing further, Your Honor. 16

JUDGE TRACY:  Okay.17

MR. DAWSON:  I'm sorry.  Hold on. 18

(Counsel confer) 19

Q BY MR. DAWSON:  Mr. Phipps, I did also want to talk to you 20

-- know your understanding, as of the end of the meeting with 21

Ivan and Tim, your understanding was that that was not a 22

counseling, correct? 23

A No. 24

Q That was not your understanding? 25
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A That was not my understanding. 1

Q You thought you were being counseled? 2

A Yes, I thought I was. 3

Q Okay.  And I -- you gave an affidavit to the Region on 4

February 29th of 2016?  Do you recall that? 5

A Okay.   6

Q Do you --  7

A I gave an affidavit.   8

Q You gave an affidavit? 9

A I've given a lot of affidavits. 10

Q Right.  Right.  You --  11

MR. DAWSON:  God bless you. 12

Q BY MR. DAWSON:  But you wouldn't dispute that you gave an 13

affidavit in February, let's say, of this year? 14

A I believe I did, yes. 15

Q Okay.  And I'm going to hand you -- again, you were under 16

oath when you gave this affidavit? 17

A You swear at the end that that's the truth, yes. 18

Q Okay.  If I can hand as to you.  I'm going to hand you 19

that affidavit.  Actually, I only have one copy and I need to 20

read it.  Page 4, line 21 -- I'm sorry -- 20 says that you 21

asked if this was disciplinary and that, ultimately, they said 22

it was not a counseling, correct? 23

A Yes, that's what they said. 24

Q Okay, all right.  So your understanding was that was not a 25
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counseling.1

A That's what they said.  Do I believe that?  No. 2

Q Okay.  Let me referred you to page 5, line 2 -- I'm sorry 3

-- line 4:  "I continue to ask at the meeting if this was 4

intended as discipline, and they said no." 5

A Correct. 6

Q Okay.  So when you provided this affidavit, that was your 7

testimony, right? 8

A That was my testimony. 9

MR. DAWSON:  Nothing further, Your Honor. 10

JUDGE TRACY:  Thank you very much.11

MS. DEMIROK:  Your Honor, may I do a redirect real 12

quickly?  Am I allowed to ask him another question -- 13

JUDGE TRACY:  No. 14

MS. DEMIROK:  -- on that?  Because he didn't bring that up 15

on his cross-examination, and I haven't been able to address 16

it.17

MR. DAWSON:  Your Honor, she asked about counseling on 18

redirect.  On recross, I followed up on counseling. 19

JUDGE TRACY:  So I just do the direct, the cross, the 20

redirect --21

MS. DEMIROK:  Okay. 22

JUDGE TRACY:  -- and the recross. 23

MS. DEMIROK:  That's fine, Your Honor. 24

JUDGE TRACY:  Okay.25
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Thank you very much.  Please don't discuss your testimony 1

until after the close of the hearing. 2

THE WITNESS:  Yes, ma'am. 3

JUDGE TRACY:  Okay.4

And you can take back your statement. 5

MR. DAWSON:  Yes. 6

MS. DEMIROK:  And before we go off the -- are we still on 7

the record?  Before we go off the record, could I get those --  8

MR. DAWSON:  Yes. 9

MS. DEMIROK:  -- statements back? 10

MR. DAWSON:  Absolutely.11

THE WITNESS:  Thank you, Your Honor. 12

MR. DAWSON:  That was the only one I kept, right?  13

MS. DEMIROK:  There was two that you kept. 14

MR. DAWSON:  Oh, no, no, no.  There were two.  There were 15

two.16

MS. DEMIROK:  So this is for case numbers 28-CA-1669970, 17

the current case. 18

MR. DAWSON:  Thank you, Mr. Phipps. 19

(Counsel confer) 20

MS. DEMIROK:  Yes.  For the Second District Court case, 21

you gave that back to me right before you started the cross-22

examination --23

MR. DAWSON:  It was off the record. 24

JUDGE TRACY:  -- and off the record. 25
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So I do have all of the statements that were provided to 1

Respondent's counsel prior to the cross-examination. 2

MR. DAWSON:  Are we on the record? 3

JUDGE TRACY:  Yes. 4

MR. DAWSON:  Okay, great. 5

MS. DEMIROK:  Okay. 6

JUDGE TRACY:  Okay.  So what shall we -- do you want to go 7

off the record now?8

MR. DAWSON:  Yes.  If we could go off the record. 9

JUDGE TRACY:  Okay.  Let's go off the record. 10

(Off the record at 11:42 a.m.) 11

JUDGE TRACY:  Okay.  So, Ms. Demirok, was that the last 12

witness as far as you know? 13

MS. DEMIROK:  That is our last witness. 14

JUDGE TRACY:  Okay.  So are there some things that we 15

should talk about before you rush her case in chief? 16

MS. DEMIROK:  Yes, Your Honor. 17

JUDGE TRACY:  Okay. 18

MS. DEMIROK:  So there are a few things.  The first thing 19

I would like to raise is I'm requesting that Your Honor sever 20

the cases that are before you, and for reason being, a few days 21

though, we ask that you remand some allegations in the 22

complaint to the Regional Director, in anticipation of a 23

withdrawal, processing a withdrawal.  The only two allegations 24

that will remaining from that case number, which was25
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21-CA-167910, the only allegations that were outstanding, based 1

on that case after the remand, were complaint paragraph numbers 2

5(a)(1) and (2). 3

And since I will be requesting Your Honor to withdraw 4

those two allegations, that will complete that case.  And for 5

that reason, I'm asking that Your Honor sever the cases and 6

remand case 28-CA-167910 for further processing by the Regional 7

Director.8

JUDGE TRACY:  And what is the Respondent's position? 9

MR. DAWSON:  Respondent would just ask for clarification 10

on further processing.  If further processing is to process 11

approval of a withdrawal, we would not oppose.  So if we could 12

just get clarification on the record. 13

MS. DEMIROK:  Sure, yes.  In anticipation of approving a 14

withdrawal request. 15

MR. DAWSON:  Okay.  And we would not oppose the request 16

and would also ask that the -- upon approval of the withdrawal, 17

Your Honor treat a motion to dismiss as moot and withdrawn on 18

the basis. 19

JUDGE TRACY:  Okay, all right.  So I will sever case20

28-CA-167910 from the current consolidated complaint and remand 21

it back to the Regional Director. 22

Ms. Demirok, if you could please let us just know when 23

that part is completed with the withdrawal.  That way they -- 24

then the motion to dismiss would be withdrawn; is that correct? 25
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MR. DAWSON:  That's correct, Your Honor. 1

JUDGE TRACY:  Okay. 2

MS. DEMIROK:  Yes, Your Honor, I will. 3

JUDGE TRACY:  Okay.  And then, obviously, the opposition.4

And although there -- those are part of the record, I'll just 5

disregard them once we have the word on that. 6

MR. DAWSON:  Thank you, Your Honor. 7

JUDGE TRACY:  Okay.  So, and then what's the next issue? 8

MS. DEMIROK:  Okay.  I believe the next issue, Your Honor, 9

would be I would just ask for leave to file a motion requesting 10

Your Honor to take judicial notice of a couple of things, the 11

ALJD or facts therein, in the case 28-CA-150157.  That was 12

before ALJ Wedekind.  And also, for documents related to a 13

district court hearing involving a Section 10(j) injunction, in 14

the District Court of Arizona, related to that same case that 15

was before ALJ Wedekind.  And that would involve, potentially, 16

the -- and I think most of this has maybe been worked out.  But 17

the appendix of exhibits and the certificate of service and the 18

petition -- I'm not asking you to do that now.  I think maybe 19

just if we could have leave to work things out and, 20

potentially, request that from you, Your Honor, even after I 21

rest my case. 22

MR. DAWSON:  And no objection to Respondent getting the 23

opportunity -- I'm sorry -- General Counsel having the 24

opportunity to raise the issue after briefing her case.  We do 25
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oppose the admission of the -- or I'm sorry.  We do oppose the 1

request for judicial notice.  But you know, the -- we're, you 2

know, somewhat hopeful that we may be able to reach agreement 3

on the issue and dispose of it, so Your Honor doesn't have to 4

address it. 5

JUDGE TRACY:  Okay.  So what we'll do is even if you're 6

planning to rest her case, you can bring that motion at any 7

time before we close the record.  And certainly, the sooner you 8

do it, where you're able to resolve it, where you come up with 9

some stipulation with Respondent, that would be great.  If you 10

need to have a conference call to talk about it between now and 11

the next time for the hearing, we can do that.  Or you can just 12

file something. 13

MS. DEMIROK:  Okay, Your Honor. 14

JUDGE TRACY:  And then what I would probably do is an 15

order to show cause, perhaps --16

MR. DAWSON:  Sure. 17

JUDGE TRACY:  -- where you can then respond, Mr. Dawson.18

But hopefully, you'll -- with all of our off the record 19

discussions, you'll be able to come up with some sort of 20

agreement that satisfies everyone's need for the prior records. 21

MR. DAWSON:  Thank you, Your Honor. 22

JUDGE TRACY:  Okay. 23

MS. DEMIROK:  Thank you. 24

JUDGE TRACY:  All right.  And then I know that there's a 25
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third issue. 1

MS. DEMIROK:  Yes, there's a third issue, Your Honor, and 2

which we've talked about quite a bit up until now.  But there 3

was -- it was related to the subpoena that was issued in this 4

matter, the subpoena duces tecum number B-1-RNBJ47.  And most 5

particularly, it was related to item number 22 of the subpoena, 6

which has come up a couple times already throughout the 7

hearing.  But it was requesting communications, including but 8

not limited to text messages, emails, recorded voicemail 9

messages, notes, internal memoranda, and meeting notes by and 10

amongst Respondent supervisors, agents, and/or managers, as 11

will show discussions or instructions regarding Respondent's 12

application and/or enforcement of its break time policy -- or 13

schedules.  I'm sorry. 14

So there was some -- it seems as though there are some 15

emails that have been discovered.  And I've requesting -- and I 16

am requesting from Your Honor that due to the fact that it is -17

- I'm about to rest my case, and I haven't been provided with 18

those emails prior to now, and also based on the fact that, you 19

know, that item wasn't even specifically addressed in 20

Respondent's petition to revoke, at this time, I'm requesting 21

sanctions in that they won't be able to use those documents 22

themselves or any other documents that can be identified during 23

the hearing that may be responsive to the subpoena. 24

JUDGE TRACY:  So you mean not just produced but presenting 25
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those documents as evidence or exhibits --1

MS. DEMIROK:  Yes, Your Honor. 2

JUDGE TRACY:  -- in the rest of the proceeding. 3

MR. DAWSON:  We would oppose the issuance of sanctions, 4

Your Honor.  We would agree not to use any documents that we 5

haven't produced to the extent that they weren't -- that they 6

were responsive to the subpoena.   And our position that in 7

light of that, sanctions are unnecessary.  We also oppose 8

sanctions on the basis that we engage in a good-faith effort to 9

produce responsive documents.  And so, on that basis, we would 10

ask that sanctions not be granted but, instead, that General 11

Counsel be able to object as exhibits are offered, to the 12

extent that they were not produced and/or responsive, they'd be 13

addressed in that manner. 14

JUDGE TRACY:  So what I will do, because it is as at the 15

close of their -- General Counsel's case -- and this is with 16

regard to number 22 of the subpoena number B-1-RNBJ47, is that 17

I will issue sanctions in terms of not permitting Respondent to 18

use those -- any documents that you find in response to number 19

22 for your case in chief. 20

MR. DAWSON:  Yes, Your Honor. 21

JUDGE TRACY:  I understand though that you're saying that 22

you're -- you wouldn't do that.  But technically -- and I 23

understand the good faith effort.  But at this point, it's a 24

little late in the process to -- for that.  And so, I will -- 25
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since General Counsel is requesting that, to go ahead and 1

approve that --2

MR. DAWSON:  Thank you, Your Honor. 3

JUDGE TRACY:  -- request. 4

MR. DAWSON:  Thank you, Your Honor. 5

MS. DEMIROK:  Thank you, Your Honor. 6

JUDGE TRACY:  Okay.  And is there anything else before you 7

rest your case? 8

MS. DEMIROK:  We had the --9

JUDGE TRACY:  Well, we're going to -- so you're going to 10

put in the subpoena.  You're going to put in their -- well, the 11

petition to revoke and the -- my order.  Well, your opposition.12

Sorry, your opposition and then my order.  So I know that you 13

have to still make copies of that. 14

MS. DEMIROK:  Yes, Your Honor.  But that would be -- it 15

would be numbered and offered as GC Exhibit Number 25, which 16

would be the petition to revoke. 17

JUDGE TRACY:  Well, it would be the subpoena. 18

MS. DEMIROK:  Oh.  Do -- well, the subpoena is attached to 19

their petition to revoke.20

JUDGE TRACY:  Okay.  So --21

MS. DEMIROK:  So it might be --22

JUDGE TRACY:  -- let's just make sure that it's clear that 23

petition -- Respondent's petition to revoke with the attached 24

subpoena.  Now they have two subpoenas attached to it.  So we 25
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know we're referring only to number 22 in subpoena number1

B-1-RNBJ47.2

MS. DEMIROK:  Yes, Your Honor. 3

MR. DAWSON:  Which I believe was Exhibit 1 to our --  4

JUDGE TRACY:  Yeah. 5

MR. DAWSON:  -- petition to revoke.6

JUDGE TRACY:  Okay.  So Exhibit -- General Counsel's 7

Exhibit 25 will be Respondent's petition to revoke with the 8

attached subpoena that's relevant to here.  And okay.  And then 9

what about -- what's 26?  26 will be the --10

MS. DEMIROK:  Oh, I'm sorry.  So 26 would be the -- 11

petition -- it would be the opposition to their petition to 12

revoke.13

JUDGE TRACY:  Opposition, yeah.  I mean I don't know if 14

you really need my order to show cause.  It doesn't really 15

matter.  And then 27 can be the order. 16

MS. DEMIROK:  Okay. 17

JUDGE TRACY:  All right.  So we're going to make copies.18

But any objections to General Counsel's Exhibit 25, 26, and 27? 19

MR. DAWSON:  None, Your Honor. 20

JUDGE TRACY:  Okay, all right.  And then, Ms. Demirok, is 21

there anything else before you rest your case? 22

(General Counsel Exhibit Numbers 25 through 27 Marked for 23

Identification and Received into Evidence) 24

MS. DEMIROK:  There was just the other -- I mean I think 25
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we were going to put this on the record, that with the put-away 1

procedures, if Respondent's counsel has agreed to let me know 2

ahead of time if they found any -- if they find any CPR -- 3

CPDRs that they plan to use that relate to or are akin to put-4

away procedures. 5

MR. DAWSON:  Yes, Your Honor.  That's correct.  We will --  6

JUDGE TRACY:  Okay. 7

MR. DAWSON:  -- do so. 8

JUDGE TRACY:  Yeah.  So basically, number 27 of the 9

subpoena talks about put-away procedures.  But as far as I 10

understand, kind of summarizing our off the record discussions, 11

is that you all -- Respondent made a good faith effort to try 12

to find these documents.  But a lot of it has to do with the 13

terminology of put-away procedures, which isn't quite -- 14

MR. DAWSON:  Uniform. 15

JUDGE TRACY:  Yeah.  It's not -- in my understanding, it's 16

not --17

MS. DEMIROK:  I would not stipulate to that if that's -- I 18

mean I don't know if I would necessarily say that that's 19

exactly what the facts show.  But I think there are put-away 20

procedures, but there are many things that can maybe go into 21

put-away procedures.  And I would go that far. 22

JUDGE TRACY:  Well, I think that that's what I was just 23

describing as the -- 24

MS. DEMIROK:  Okay. 25
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JUDGE TRACY:  -- off the record discussion is that they 1

turned over -- Respondent turned over many documents.  But now 2

they're going to be looking through those to see -- and talking 3

with the witnesses to see which ones the --4

MR. DAWSON:  Correct. 5

JUDGE TRACY:  -- witnesses describe as put-away procedures 6

I guess. 7

MR. DAWSON:  I think what we could agree -- that's 8

correct, Your Honor.  We would notify counsel for the General 9

Counsel in regard to any documents on which we intend to rely 10

as an example of someone other than Mr. Meraz being disciplined 11

for violation of put-away procedures. 12

JUDGE TRACY:  Okay.13

MS. DEMIROK:  Yes. 14

JUDGE TRACY:  Okay.  So that's what --15

MS. DEMIROK:  Thank you. 16

JUDGE TRACY:  -- you've agreed to do. 17

MS. DEMIROK:  That is --18

JUDGE TRACY:  Okay.  Is there anything else? 19

MR. DAWSON:  Not from Respondent, Your Honor. 20

MS. DEMIROK:  And not from the General Counsel.  So, at 21

this point, I'd like to rest my case but reserve the right to 22

call any rebuttal witnesses. 23

JUDGE TRACY:  Oh, yes.  Okay, all right.  So, and we've 24

all agreed that we'll reconvene the hearing on June 9th, at 9 25
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a.m..1

MR. DAWSON:  9 a.m. is fine, Your Honor.2

MS. DEMIROK:  Yes, Your Honor. 3

JUDGE TRACY:  And if needed, we'll go into June 10th. 4

MR. DAWSON:  Yes, Your Honor. 5

JUDGE TRACY:  But that, hopefully, that'll do it.  If not, 6

then we'll find more days. 7

MR. DAWSON:  Yes, Your Honor. 8

MS. DEMIROK:  Yeah.  And I'll say ahead of time I'm taking 9

a month off.  Are we still on the record? 10

JUDGE TRACY:  Yes. 11

MS. DEMIROK:  Okay.  There is going to be a time when I'm 12

unavailable in mid-July through mid-August. 13

JUDGE TRACY:  Uh-huh. 14

MS. DEMIROK:  So I would just like to keep that in mind.15

If we need to reschedule, it should be as soon as possible 16

after the 9th or the 10th, because I'm going to need adequate 17

time to brief the case.  And I just won't be here to do that --  18

MR. DAWSON:  Sure. 19

MS. DEMIROK:  -- if we have to delay it much further out 20

than what it's already going to be postponed to. 21

JUDGE TRACY:  Well, you know -- and frankly, if -- I 22

myself have hearings at the end of the last week of June.  And 23

I just got an assignment for the first week of July.  So in 24

case -- unless those settle, I have those.  So we really should 25
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aim to finish up.  And I think that having two full days, if 1

needed, for Respondent's case along with rebuttal, hopefully, 2

because we've had -- I can't remember now -- but 611(c) 3

witnesses.4

So -- and I know you didn't do any direct on them except 5

one.  But you know, I'm hopeful.  And if not, then we'll figure 6

out a way to squeeze it in.  But keep in mind though that, 7

generally, the briefing is 35 days from that.  And so, it might 8

be right in the middle of your leave. 9

MS. DEMIROK:  I think as is, it is going to work out okay.10

But if it were to go on let's say -- you know, if we had to go 11

a whole another --12

JUDGE TRACY:  Okay. 13

MS. DEMIROK:  -- you know --14

JUDGE TRACY:  Okay. 15

MS. DEMIROK:  -- wait a whole another week to go another 16

day or two --17

JUDGE TRACY:  Okay. 18

MS. DEMIROK:  -- then we might run into a problem.19

JUDGE TRACY:  All right, okay.  Well, then I -- we just 20

won't do any of your witnesses today.  We'll just start fresh 21

with your case in chief on June 9th. 22

MR. DAWSON:  Thank you, Your Honor. 23

MS. DEMIROK:  Thank you. 24

JUDGE TRACY:  Okay, thank you.25
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We're off the record. 1

(Whereupon, the hearing in the above-entitled matter was 2

recessed at 1:24 p.m. until Thursday, June 09, 2016 at 9:00 3

a.m.)4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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C E R T I F I C A T I O N 1

This is to certify that the attached proceedings before the 2

National Labor Relations Board (NLRB), Region 28, Case Numbers 3

28-CA-167910 and 28-CA-169970, Shamrock Foods Company and 4

Bakery, Confectionary, Tobacco Workers' and Grain Millers 5

International Union, Local Union No. 232, AFL-CIO-CLC and at 6

the National Labor Relations Board, Region 28, 2600 North 7

Central Avenue, Suite 1400, Phoenix, Arizona 85004, on Friday, 8

May 27, 2016, at 8:35 a.m. was held according to the record, 9

and that this is the original, complete, and true and accurate 10

transcript that has been compared to the reporting or 11

recording, accomplished at the hearing, that the exhibit files 12

have been checked for completeness and no exhibits received in 13

evidence or in the rejected exhibit files are missing.  14

15

16

       17

 Jacqueline Denlinger 18

   Official Reporter  19

20

21

22

23

24

25
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UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 28

In the Matter of: 

SHAMROCK FOODS COMPANY 

and

BAKERY, CONFECTIONERY, 
TOBACCO WORKERS' AND GRAIN 
MILLERS INTERNATIONAL UNION, 
LOCAL UNION NO. 232,
AFL-CIO-CLC

Case Nos. 28-CA-167910 
          28-CA-169970 

The above-entitled matter came on for hearing, pursuant to 

notice, before AMITA BAMAN TRACY, Administrative Law Judge, at

the National Labor Relations Board, Region 28, 2600 N. Central 

Avenue, Suite 1400, Phoenix, Arizona 85004, on Thursday, June 

9, 2016, at 9:09 a.m.
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A P P E A R A N C E S 

On behalf of the General Counsel:

 SARA DEMIROK, ESQ. 
NATIONAL LABOR RELATIONS BOARD - REGION 28 

 2600 N. Central Avenue 
 Phoenix, AZ 85004 
 Tel.  602-640-2123 

On behalf of the Respondent:

 NANCY INESTA, ESQ. 
BAKER & HOSTETLER, LLC 

 11601 Wilshire Boulevard, Suite 1400 
 Los Angeles, CA 90025-0509 
 Tel.  310-442-8833 
 Fax.  310-820-8859 

 TODD A. DAWSON, ESQ. 
BAKER & HOSTETLER, LLC 

 1900 East 9th Street, Suite 3200 
 Cleveland, OH 44114-3482 
 Tel.  216-861-7652 
 Fax.  216-696-0740 
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I N D E X 

WITNESS DIRECT CROSS REDIRECT RECROSS VOIR DIRE

Johnny Banda 778    780        

Tim O'Meara 782    788     795  

Ivan Vaivao 798    812     821       822 

Richard Gomez 826    860     869    

JA 2530

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 350 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

770

E X H I B I T S 

   
EXHIBIT IDENTIFIED IN EVIDENCE 

General Counsel: 

GC-28 821 821 

     GC-20(c) 876 876 

     GC-21(c) 877 877 

     GC-22(c) 879 879 

Respondent:

R-18 806 806

     R-19 808 808

     R-20 832 832  

R-21 847 847

     R-22 847 847 

     R-23 848 848

     R-24 852 852  

R-25 852 852

     R-26 856 856 

     R-27(a) through 27(e) 858 858 

     R-28 858 858
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P R O C E E D I N G S 1

JUDGE TRACY:  All right.  So we're back on the record and 2

so when we last ended, there was this discussion about judicial 3

notice.  I understand from the parties that in lieu of that, 4

pursuing that, that there are some stipulations.  So Ms. 5

Demirok, go ahead with the stipulations.6

MS. DEMIROK:  Yes, Your Honor.  Thank you.  So we -- 7

Respondent's counsel and I have spoke about this and we are in 8

agreement that we could stipulate to certain dates of filings.9

And the first one is a petition for a Section 10J injunction in 10

case 28-CA-150157, was filed in the District Court of Arizona 11

and it was filed on September 8th of 2015.  In support of the 12

petition, the following affidavits were filed.  One by Michael 13

Meraz which was dated June 17th, 2015.  Another by Steven 14

Phipps dated May 21st, 2015.  Another by Steven Phipps dated 15

May 28th, 2015.  And a third by Steven Phipps dated August 16

31st, 2015.  And those were all filed at the time that the 17

petition was filed on September 8th of 2015. 18

There was an oral argument held in that case in the 19

District Court of Arizona and that oral argument was held on 20

January 6th of 2016.  And then a decision and order granting 21

the injunction was issued on February 1st of 2016.   22

JUDGE TRACY:  Okay.  All right.  And Mr. Dawson.   23

MR. DAWSON:  Yes, Your Honor.  We stipulate to those 24

dates.  And in addition, maybe just so that in the record, it's 25
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all in the same place, I think we had earlier stipulated that 1

there was a hearing actually in this room from September 8th to 2

September 15th -- 3

MS. DEMIROK:  16th. 4

MR. DAWSON:  16th. 5

MS. DEMIROK:  Yeah.6

MR. DAWSON:  16th.  Okay.  I think we said 15th.   7

MS. DEMIROK:  Yeah,  I think we did and I went back and 8

looked and it's -- yeah. 9

MR. DAWSON:  Okay.  It's the 16th.  Okay.  So that way we 10

have -- 11

JUDGE TRACY:  Okay. 12

MR. DAWSON:  -- it all in one place on the record on the 13

dates.  So I think we're willing to enter into those 14

stipulations.15

JUDGE TRACY:  Okay.  And that's what the 8(a)(4) -- 16

MS. DEMIROK:  Yes, I would relate to the 8(a)(4) 17

allegations in this case.18

JUDGE TRACY:  Okay.  And not to the prior hearing to this 19

one?20

MS. DEMIROK:  Not to the prior hearing?21

MR. DAWSON:  That's correct.22

JUDGE TRACY:  There was a second -- 23

MR. DAWSON:  March, yeah.24

MS. DEMIROK:  Yes, there was a -- 25
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JUDGE TRACY:  But that was in March of this year?1

MS. DEMIROK:  Yes, it was.2

JUDGE TRACY:  March.  Okay.  So that's not related -- 3

MS. DEMIROK:  That was -- March 15th -- 4

MR. DAWSON:  Through the 22nd.5

MS. DEMIROK:  -- through the 22nd.6

JUDGE TRACY:  Okay.7

MS. DEMIROK:  I believe there was some testimony from Mr. 8

Phipps that he attended that hearing.  He didn't testify at 9

that hearing.  So for whatever -- 10

JUDGE TRACY:  Okay. 11

MS. DEMIROK:  -- that's worth.12

JUDGE TRACY:  Okay.  But that's not what the 8(a)(4) is 13

based upon? 14

MS. DEMIROK:  No, Your Honor.15

JUDGE TRACY:  Okay.  All right.  Okay.  So it's stipulated 16

in terms of those facts and dates.17

All right.  And then now also General Counsel has rested.18

You've rested your case? 19

MS. DEMIROK:  Yes, I have, Your Honor.  And with reserve 20

to call our rebuttal witnesses if necessary. 21

JUDGE TRACY:  Okay.  Right.  And then again, what we spoke 22

about off the record is we're still working on the three -- the 23

transcript.  So we'll make sure to take care of that before the 24

end of the hearing.25
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So Mr. Dawson, you ready to put your case on? 1

MR. DAWSON:  We are, Your Honor.  And my co-counsel, Ms. 2

Inesta, will do our opening statement if that's -- 3

JUDGE TRACY:  Okay.  Great.4

MR. DAWSON:  -- at Your Honor's pleasure.5

JUDGE TRACY:  Yeah, go ahead, please. 6

MS. INESTA:  And Your Honor, if it's okay that I stay 7

seated?8

JUDGE TRACY:  Oh, yeah.9

MS. INESTA:  Your Honor, what we started out here was a 10

complaint that had about a dozen charges and through this 11

process, what we have now is what's boiled down to two primary 12

issues.  And the first issue involves a forklift driver, 13

Michael Meraz, where the evidence supports that he put a pallet 14

in the wrong place.  He scanned one location, yet put -- 15

physically put the pallet in another location.  And this 16

mistake resulted in 30 shorts to one customer.   17

And for doing that, he received the lowest level of 18

written discipline which was a verbal warning.  While the 19

evidence including the documents, including testimony, support 20

that Mr. Meraz did in fact misplace the pallet, Mr. Meraz 21

doesn't believe that he should have been disciplined.  He gives 22

many reasons for that.  Based primarily on speculation more 23

than anything else, he states that somebody else possibly could 24

have misplaced the pallet.25
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Another theory that he poses is that he thinks it's unfair 1

and he shouldn't be disciplined because somebody else should 2

have fixed his mistake by finding the pallet.  And then his 3

third theory appears to be that even though the documentation 4

doesn't support this in any way, that this may have been a 5

failure of his device and potentially a scanning failure.   6

The evidence doesn't support any of those theories.  And 7

while Mr. Meraz doesn't think that this was fair and we 8

acknowledge that he, you know, doesn't believe that this was 9

fair, he received the verbal warning and this process is really 10

not meant for when an employee disagrees with discipline.  This 11

process really is to test the, you know, any animus by the 12

company which we believe the evidence so far and the evidence 13

that will be presented today does not support animus based on 14

any Union activity or due to any protected Union activity.   15

In fact, what we have here is plenty of evidence that 16

Meraz engaged in the conduct that resulted in his discipline.  17

And that prior to issuing the verbal warning, he was treated 18

fairly.  Various managers researched the issue, looked into it, 19

took the time to review it.  At Mr. Meraz's request, human 20

resources researched the issue.  And based on a review of the 21

documents, each reasonably concluded that in moving the pallet, 22

Mr. Meraz placed it in the wrong location and while placed the 23

pallet in one location while scanning another location.  And 24

that means that when somebody went to retrieve it to load it 25
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into a truck and deliver it to a customer, they were not able 1

to find it and that customer did not receive the product that 2

they specially ordered for their event.3

This was a clear violation of his job procedures.  Mr. 4

Meraz's main job is to move product around while always 5

scanning it and maintaining its location because the whole 6

point of it is that other employees have to be able to quickly 7

find that product and efficiently load it into trucks and there 8

was testimony that trucks are load, you know, huge trucks are 9

loaded within a two-hour period.  So it's very, very important 10

that the product be located quickly and efficiently.   11

The other issue in this case deals with an employee, Steve 12

Phipps, who told his manager that he could take breaks whenever 13

he wanted.  In response to his behavior, management responded 14

by telling him he has to take breaks with his crew and 15

confirming that he understood that.  He didn't get a written 16

warning.  He didn't have discipline placed in his file.  And in 17

fact, Mr. Phipps admitted in sworn affidavit that he was told 18

it wasn't meant to be a counseling.  It wasn't meant to be 19

disciplinary -- a discipline.  And that his conversation with 20

his managers was not, you know, it was not counseling.   21

He also admitted in a prior affidavit that crews take 22

breaks together.  So in support of a different ULP to show that 23

a manager should have known that he was on break, he attested 24

to the fact that breaks were taken with your entire crew.   25
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At the end of the day, the evidence so far and the 1

additional evidence we're going to present supports that the 2

policy of taking breaks with the crew is longstanding, it was 3

enforced and it's a business necessity and that any action 4

taken with respect to Mr. Phipps and any conversation that they 5

had with him was based on enforcement of that policy that 6

applies to everybody.7

Your Honor, at the end of the day, this case is about a 8

company that is implementing and applying its rules and while 9

employees have the right to organize and to engage in activity 10

which the employees here testified they did and do engage in, 11

they do not get to use their efforts as a shield against 12

following the same rules and policies as other employees.   13

JUDGE TRACY:  Okay.  All right.  So you're ready for your 14

first witness?  So we'll go off the record while he gets the 15

first witness.16

(Off the record at 9:19 a.m.) 17

JUDGE TRACY:  On the record.  Okay, go ahead and stay 18

standing.  Go ahead and raise your right hand, please.   19

Whereupon,20

JOHNNY BANDA 21

having been duly sworn, was called as a witness herein and was 22

examined and testified as follows: 23

JUDGE TRACY:  Okay.  Go ahead and have a seat.  State your 24

name and business title for the record.25
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THE WITNESS:  My name Johnny Banda, inbound, warehouse 1

inbound supervisor.2

JUDGE TRACY:  Okay.  Mr. Dawson, Ms. Inesta, go ahead.3

DIRECT EXAMINATION 4

Q BY MS. INESTA:  Good morning, Mr. Banda.   5

A Morning. 6

Q Mr. Banda, on January 24th of 2016, did you hold a meeting 7

with a group of employees? 8

A Yes. 9

Q And what group of employees did you have a meeting with? 10

A With the forklifters. 11

Q And who was at that meeting?   12

A Brian Cook, Steve Phipps and Benny Wellington. 13

Q And what position do those individuals hold? 14

A They're inbound forklifters, put away. 15

Q And what was the meeting about? 16

A Well, main topic was the split of the two -- split of the 17

forklift meaning replenishers and put away guys.   18

Q Okay.  Can you explain what happened in that split? 19

A Well, they were all in one team.  At that time, we had two 20

teams.  We split them up into replenishers and put away guys.  21

Put away guys came in at 6:00; replenisher working at 4 a.m. 22

for shipping which is outbound.23

Q Okay.  And that split, when did that split take effect? 24

A January 24th. 25
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Q So it was on the date of the meeting? 1

A On the date, yes. 2

Q And did the issue of breaks come up at that meeting? 3

A I did mention breaks, yes. 4

Q Okay.  And what did you mention about breaks? 5

A Take their breaks as directed, you know, as posted, 6

scheduled times.7

Q And was that different to how it was being done before the 8

split?9

A No. 10

Q Okay.  Was the policy the same before the split as it was 11

starting January 24th, 2016? 12

A Yes. 13

Q Okay.  And did you ever tell Mr. Phipps that there was 14

going to be a change in the enforcement of the policy? 15

A No. 16

Q All right.  Was there a change in the enforcement of that 17

policy?18

A No. 19

Q Did Mr. Phipps bring up that there was a change in 20

enforcement?21

A Yeah, he did say something about a change in policy.  I 22

don't know, it's not been changed.23

Q And did you respond to him? 24

A Yes, I said no, it's no change in policy. 25
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Q Okay.  And how long was that meeting? 1

A I'd say about three minutes, two or three minutes. 2

Q Okay.  And why were only the forklifters invited to that 3

meeting?  Not the whole crew? 4

A Well, because of the change of the splits of the two 5

shifts which is inbound and outbound.  And those three, those 6

were the only three guys I had on Sunday morning.   7

MS. INESTA:  I have no more questions, Your Honor.   8

JUDGE TRACY:  Ms. Demirok.9

CROSS-EXAMINATION10

Q BY MS. DEMIROK:  So Mr. Banda, just to be clear, so there 11

was no -- when you had this meeting on January 24th, 2016, the 12

meeting was about the split in the duties for the forklifters, 13

right?14

A Correct. 15

Q Okay.  And you did talk about breaks in that meeting, 16

right?17

A Yes. 18

Q Okay.  But -- 19

JUDGE TRACY:  If you could just kind of speak up a little 20

bit.  Okay. 21

THE WITNESS:  Oh, sorry.22

JUDGE TRACY:  Okay.  Thank you. 23

Q BY MS. DEMIROK:  But if I understood you correctly, the 24

break policy was no different than it was before, right? 25
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A I'm sorry.  Can you repeat? 1

Q The break policy was no different than it was before that, 2

right?3

A The break policy was the same. 4

Q Okay.  Thank you.   5

MS. DEMIROK:  No further questions.6

JUDGE TRACY:  Okay.  Anything, Ms. Inesta? 7

MS. INESTA:  No further questions.8

JUDGE TRACY:  All right.  Mr. Banda, thank you very much.9

Please don't discuss your testimony until after the close of 10

the hearing.11

THE WITNESS:  Yes.12

JUDGE TRACY:  Okay.13

THE WITNESS:  Okay.14

JUDGE TRACY:  Thank you. 15

THE WITNESS:  Thank you.16

MR. DAWSON:  Can we go off the record briefly, Your Honor, 17

our other witnesses are downstairs.  I'll just run down and 18

grab him.19

JUDGE TRACY:  Sure.  Let's go off the record.   20

(Off the record at 9:24 a.m.) 21

JUDGE TRACY:  You're Mr. O'Meara, correct? 22

MR. O'MEARA:  Yes, ma'am. 23

JUDGE TRACY:  Okay.  So I previously administered an oath 24

in this case and I just want to remind you that you're still 25
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bound by that oath.1

MR. O'MEARA:  Yes, ma'am.2

JUDGE TRACY:  Okay.  All right.  Thank you. Mr. Dawson, go 3

ahead.4

MR. DAWSON:  Thank you, Your Honor.  Your Honor, we would 5

call Mr. Tim O'Meara to the stand.6

JUDGE TRACY:  Okay.7

Whereupon,8

TIM O'MEARA 9

having been previously sworn, was called as a witness herein 10

and was examined and testified as follows: 11

DIRECT EXAMINATION 12

Q BY MR. DAWSON:  Tim, I know you testified previously and 13

I'm going to try very hard not to ask you to repeat prior 14

testimony.15

MR. DAWSON:  And Your Honor, just for your purposes, my 16

examination of Mr. O'Meara will relate to complaint paragraph 17

6D, E, H, and I.18

Q BY MR. DAWSON:  Tim, I think you testified to this before, 19

but how long have you been responsible for the Arizona Foods 20

Distribution Center in Phoenix? 21

A Going into our sixth month. 22

Q Six month.  Okay.  When was your formal starting date 23

there?24

A January 1st.  25
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Q Was that the first day that you were physically at the 1

warehouse?2

A No, sir.  For a couple weeks in December, I went for one 3

or two days just to kind of get acclimated to, you know, that 4

warehouse again and but at the same time still being 5

responsible for the New Mexico branch. 6

Q And your position, is your -- what is your title? 7

A Operations manager.  8

Q Operations manager.  And as operations manager, are you 9

familiar with Shamrock's discipline policy? 10

A Yes, sir. 11

Q And under the formal policy, what is the first step of 12

discipline?13

A Counseling.   14

Q Counseling, okay.  When did you find out that that was the 15

first step? 16

A The last time I was here. 17

Q Okay.  Prior to that, you weren't aware that counseling 18

was the first step in the disciplinary policy? 19

A No, sir. 20

Q Okay.  And in practice, is that policy actually followed? 21

A No, sir. 22

Q Okay.  What is in practice, what's the first step of 23

discipline in the warehouse? 24

A Verbal. 25
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Q A verbal like --  1

A Verbal documentation where it's a piece of paper. 2

Q Okay.  Now do you sign disciplinary notices in your 3

current position? 4

A Yes, sir. 5

Q All disciplinary notices? 6

A Yes, sir. 7

Q Was that also the case in Albuquerque? 8

A Yes, sir. 9

Q And how long were you responsible for Albuquerque? 10

A Eight years. 11

Q So between the eight years in Albuquerque and the six 12

months in Phoenix, have you ever signed a disciplinary notice 13

of counseling? 14

A No, I've never seen one. 15

Q Now do you recall your testimony, your earlier testimony 16

concerning your meeting with Mr. Steve Phipps on February 11th 17

concerning breaks? 18

A Yes, sir. 19

Q What is Shamrock's practice concerning breaks? 20

A Our practice is to have all of our associates take breaks 21

with their teams.22

Q Okay. 23

A At the times scheduled. 24

Q And by teams, what would the teams be? 25
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A Well, for instance, you have inbound and shipping.  So 1

with both of those sides of the business, there's a produce 2

flow.  There's a flow of the business.3

Q And is that a new practice? 4

A No, sir.   5

Q Okay. 6

A I've been with the company for 39 years.  It's been the 7

same way ever since I started. 8

Q Why does Shamrock require employees to take breaks with 9

their crews? 10

A Well, because you have like I mentioned, there's two 11

things.  One is product flow.  So you got product coming in the 12

building that needs to be received and put away.  So the 13

inbound teams need to take their break and lunch at the same 14

time.  So in other words, if it was split, if receivers were 15

working and forklifters weren't, for instance in the cooler 16

dock, then you'd have product sitting, receivers still doing 17

the work and it would back up.  And it wouldn't be proper care 18

of the product.19

Same thing on the shipping side.  You have forklifters, 20

selectors and loaders and they all work in sync.  So if one is 21

working without the other, somewhere that flow is going to be 22

disrupted.23

On the safety side, especially in a building that big, you 24

have to know where your people are in case of an emergency.25

JA 2546

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 366 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

786

You have to have an idea of where everybody is.  Because you 1

never know what's going to happen.  And in working with the 2

fire department and things like that, if they respond to an 3

emergency, you have to have answers to their questions.   4

Q Now, going back to your February 11th meeting with Mr. 5

Phipps, why was it that you called him to your office? 6

A Because one of our managers, Brian Nicklen, asked him a 7

simple question of why he wasn't at his specific break time and 8

Mr. Phipps responded by, you know, I can basically do whatever 9

I want and you need to contact your attorneys.   10

Q Okay.  And what was it about that statement that caused 11

you to call him into your office? 12

A Well, in 39 years, I've never heard that and I was kind of 13

curious of what that was about because, you know, as far as I 14

know, Mr. Phipps has been working for the company 20 years and 15

should know. 16

Q Was that meeting disciplinary in nature? 17

A No, sir. 18

Q But wasn't -- was the word counseling used? 19

A Not to my knowledge. 20

Q Okay.  If it's on the -- if there was an audio recording 21

of that conversation and it included the word counseling, would 22

you dispute that it was used? 23

A No. 24

Q Okay.  Would -- if the word counseling was used, would 25
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that change your mind in terms of whether or not the meeting 1

was disciplinary? 2

A No, sir.  Mr. Phipps asked if he was being disciplined and 3

I know I told him no. 4

Q Now do you recall if you -- or in your earlier testimony, 5

let's say, you remember testifying earlier in the case, right? 6

A Yes, sir. 7

Q Okay.  And do you recall Ms. Demirok asking you if you 8

ever called an employee to your office for a non-disciplinary 9

discussion.  Do you recall being asked that question? 10

A Yeah. 11

Q Okay.  At that time, could you think of an example? 12

A No, not really.  I mean it's kind of weird. 13

Q In the time since you've testified, have you thought of 14

any examples of instances where you've called an employee to 15

your office for a meeting that was not disciplinary in nature? 16

A Yes.  So let's take for example, in Albuquerque, a 17

different type of setup.  So my office was right in the middle 18

of the warehouse with all windows.  So it's kind of like a 19

goldfish if you will.  So everyone knew who I was talking to 20

and what, you know, basically knew -- they knew where I was.21

So I took a lot of opportunities because like I stated earlier, 22

you know, I walk the floor a lot, I talk to all the associates, 23

you know, I'll ask them how their families are, kids and you 24

know, help them through, you know, talk to them, just talk to 25
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them.  And I did that in New Mexico, too.  But there are times 1

that people whether you're coaching them or disciplining them, 2

that you have to have those conversations.3

Q Okay.  And can you think of particular examples that 4

weren't disciplinary? 5

A Yes, there were a few in Albuquerque where similar to 6

this, you know, discussion -- coaching around breaks and 7

lunches or discussion around punching in and out or coaching,8

you know, the thing is sometimes people need, you know, they -- 9

sometimes they need help.10

Q Now, Tim, in your meeting with Mr. Phipps, did you take 11

into consideration anything to do with his Union activity? 12

A No, sir. 13

MR. DAWSON:  Nothing further, Your Honor.14

JUDGE TRACY:  Okay.  Ms. Demirok.15

MS. DEMIROK:  Your Honor, could I just have a moment?   16

JUDGE TRACY:  Sure.  Let's go off the record.   17

(Off the record at 9:38 a.m.) 18

JUDGE TRACY:  All right.  Let's go ahead and go back on 19

the record.20

CROSS-EXAMINATION21

Q BY MS. DEMIROK:  Hi, Mr. O'Meara.   22

A Hi. 23

Q So since you testified last, have you spoken with anyone 24

about your testimony? 25
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A No, ma'am. 1

Q Okay.  And have you reviewed any documents since the last 2

time you testified? 3

A No, ma'am. 4

Q Okay.   Now, you were testifying about how the inbound and 5

outbound crews, they take their breaks with their crews, right? 6

A Yes, ma'am. 7

Q Okay.  And that depends on the flow of the product through 8

the warehouse, right? 9

A Yes, ma'am, it could be that or in situational needs, 10

business needs, you know, a manager or supervisor may go to one 11

or two associates and say hey, or to that entire team depending 12

on what the situation is.  Hey, we're going to go to lunch 15 13

minutes late today because of X.  Or we're going to take break 14

a little bit later today because of Y.  Or you know, this 15

load's going to be a half hour late and you know, there's all 16

kinds of things that do happen on a daily basis.   17

Q Okay. 18

A So because you have to operate the business.   19

Q So that is the policy, but do you know if that's been 20

every single day that's been enforced since within the last 21

year?22

A For like I said, I've been there for 39 years.  It's 23

pretty much you learn.  I mean it's how we operate. 24

Q So that's the policy that -- are you on the floor every 25
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single day and do you know if there's been an employee that's 1

taken a break outside of that time period? 2

A I don't know what you mean by policy.  But I know by what 3

schedules mean.4

Q Well, isn't the policy that they have to take their breaks 5

with their crew or when their supervisor tells them?  Is that 6

what I'm understanding from you? 7

A Everyone is scheduled to take their breaks at the 8

appropriate times together as teams, yes, ma'am. 9

Q Okay.  So but you don't know -- you're not out on the 10

floor every single day, are you? 11

A Yes, ma'am, I am. 12

Q Okay.  Are you out on the floor every single day when the 13

breaks are scheduled? 14

A I could be, yeah.  Yes, ma'am.  I mean I could be.  I mean 15

I'm not looking at my clock when I'm doing what I'm doing.  I'm 16

not watching clocks.  My concern is the people and the 17

business.  I mean it's very simple, the writing on my board is 18

the people, the company and the customer.  And that's what 19

important.20

Q But there are what, three shifts at the warehouse; is that 21

right?22

A You have three inbound shifts. 23

Q Uh-huh. 24

A And two outbound shifts.   25
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Q And each of those shifts have their own lunch break; is 1

that right? 2

A Yes, ma'am. 3

Q Okay.  So is it fair to say that you haven't been able -- 4

you're not on the floor each time that there is a break on 5

every given day? 6

A I'm not sure how to answer that.   7

Q Have you ever not been on the floor when there's been a 8

scheduled break for one of the shifts? 9

A Again, I'm not sure how to answer that.  I'm -- I don't 10

have a schedule detail daily schedule.  My schedule does -- 11

worked around meetings.  It's worked around people that may be 12

coming to talk to me about different things.  I don't have a 13

scheduled break or lunch time.  So that's a hard question to 14

ask.  I'm on the floor all day long.  I was there until 10:30 15

last night on the floor with people.  Did I recognize when a 16

break time or lunch time was at that specific moment?  No.   17

 I do know on just the other day, I was having a 18

conversation with one of our inbound associates and he was 19

telling me about a  situation and he said, oh, I got to go, 20

Tim, it's break time.  And I mean I'm not sure how to answer 21

your question, ma'am. 22

Q It's a 24 hour operation, right? 23

A Yes, ma'am. 24

Q Okay.  Now, you talked about how you've and I think the 25
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examples you gave were when you were in New Mexico of examples 1

of when you've met with employees in your office and where 2

those times have been -- where you considered them 3

non-disciplinary, right?4

A Yes, ma'am, it's an open door policy.  So people -- my job 5

since day one is to encourage people that hey, come up, talk.6

But the majority of what I do is on the floor.   7

Q Okay.  So and I think you gave the example, one of them 8

was that you've talked to employees in your office about 9

clocking in properly? 10

A If you're referring to New Mexico -- 11

Q Uh-huh. 12

A -- yes, ma'am. 13

Q Okay.  Now, but not clocking in properly, that -- they 14

could get written up for that, right? 15

A Yes, they could. 16

Q Okay.  And in the examples that you gave, I think -- well, 17

let's say with the clocking in incident, did you call that 18

employee to your office? 19

A Okay.  So a whole different concept here.  Okay.  Like I 20

explained earlier, my office is right in the middle of the 21

warehouse in New Mexico.  Okay.  So that was the easiest and 22

simplest thing to do.  So again an open door policy.  People 23

always came in and talked, chatted, those -- there were times 24

that were coaching opportunities.  And there were times that it 25
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was discipline opportunities.1

 You know, it -- so to answer your question is really 2

difficult because there's hundreds of conversations that 3

happened during the daytime.  And if you're asking for eight 4

years timeframe, I don't know how you can catalog those.  When 5

you talk to hundreds of people on a daily basis.   6

Q So let's just talk about these coaching examples.  The 7

coaching example that you gave with talking to employees about 8

clocking in properly.  So let's just talk about that one.  In 9

that instance or instances, did you actually call the employee 10

to your office or did they just happen to use the open door 11

policy?12

A If it -- in a situation like that and it was a 13

conversation that needed to be had, then yeah, I had them come 14

to my office because obviously that's not a conversation you're 15

going to have on the floor, correct?  So whether it be coaching 16

or discipline or whatever it may be, yes, you would have those 17

conversations in an office.  You never want to embarrass 18

anybody.19

Q Okay.  And with -- I think the other example you gave was 20

not taking breaks when they're supposed to.  You said that 21

you've taken those kind of coaching opportunities, right? 22

A Yes, ma'am. 23

Q Okay.  And again, not taking your breaks when you're 24

supposed to, that can lead to discipline, right? 25
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A You know, again that's kind of a vague question because 1

anything can lead to discipline.  One of the things I learned 2

is I don't determine discipline.  The associate does.  Okay.   3

Q What do you mean by that? 4

A Well, sometimes when people have to be disciplined is 5

because something that they've done wrong, right and they 6

decided to make -- they decided to do that.7

Q Okay. 8

A If you call in sick too many times or you're late too many 9

times, no matter what you do, that's a decision you make.   10

Q Okay.  But with not taking breaks when you're supposed to, 11

in your mind, if an employee continued to do that, then they 12

would be lining themselves up for discipline? 13

A I think we're all adults so you -- there's times that 14

you're going to use those as coaching opportunities.  And I 15

like to give -- like to have people tell their side of the 16

story.  I mean there's always two sides.17

 And with Steve's example, something I've never heard of, I 18

was just kind of curious as well, where's that coming from, 19

right?   And so it was very plainly stated that when he asked, 20

he was being disciplined.  I said no and when I say what I say, 21

that's what I mean.22

Q Can employees get written up for not taking their breaks 23

at the right time? 24

A I've not seen it.   25
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Q What about taking an unauthorized break?  Can they get 1

written up for that? 2

A Very well could because I believe in the policy handbook, 3

there's a thing called stealing time.4

Q Okay.   5

MS. DEMIROK:  No further questions.6

JUDGE TRACY:  Mr. Dawson.7

MR. DAWSON:  Just one follow-up if I may, Your Honor. 8

REDIRECT EXAMINATION 9

Q BY MR. DAWSON:  Tim, who is the associate that said it was 10

break time and he had to go? 11

A Matt Scheffer.   12

Q Okay.   13

MR. DAWSON:  Nothing further, Your Honor.   14

JUDGE TRACY:  Ms. Demirok? 15

RECROSS-EXAMINATION16

Q BY MS. DEMIROK:  And when did that -- when did Matt 17

Scheffer tell you that? 18

A Well, I remember -- understand I see everybody every day.  19

So I don't know, a couple days ago maybe.  A week ago.  I don't 20

-- somewhere like that.21

Q Okay.  So after January 24th, 2016; is that right? 22

A What's the date today?  June 9th?  So yes, it would be 23

after that date.24

MS. DEMIROK:  That's all, Your Honor.25
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JUDGE TRACY:  All right.  Thank you.  All right, Mr. 1

O'Meara, please don't discuss your testimony until after the 2

close of the hearing.3

THE WITNESS:  Okay. 4

JUDGE TRACY:  Okay.5

THE WITNESS:  Thank you. 6

JUDGE TRACY:  Thank you.7

MR. DAWSON:  Your Honor, and I wanted to ask Ms. Demirok 8

this on the record as well.  Mr. O'Meara would like to sit 9

through the remainder of the proceedings.  We're obviously not 10

going to recall him as a witness.  Is that -- is there any 11

objection to him sitting in now that he's testified?   12

MS. DEMIROK:  I would object to that.  I mean unless he's 13

necessary to their case.  I don't think that we should -- I 14

think we should follow the sequestration order.15

MR. DAWSON:  But he's already -- he's testified so the 16

sequestration order wouldn't -- 17

MS. DEMIROK:  But I mean I may -- I still have the right 18

to call rebuttal witnesses and I don't know if I'm going to do 19

that at this point.20

MR. DAWSON:  Not Mr. O'Meara?  Well, okay.  We'll have him 21

go.  Thank you.22

JUDGE TRACY:  Okay.  All right.  So again, please don't 23

discuss your testimony until after the close of the hearing.   24

THE WITNESS:  Yes, ma'am.25
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JUDGE TRACY:  Okay.  And they'll let you know when the 1

close of hearing is.2

THE WITNESS:  Okay. 3

JUDGE TRACY:  Okay.  All right.  I guess we'll go off the 4

record.5

MR. DAWSON:  Yes, Your Honor, I'm sorry. 6

JUDGE TRACY:  That's all right.  So and then call your 7

next witness.8

MR. DAWSON:  Our next witness is right outside.9

JUDGE TRACY:  Okay.10

(Off the record at 9:51 a.m.) 11

JUDGE TRACY:  Let's go ahead and go back on the record.12

All right.  Mr. Vaivao, I just want to remind you that you 13

testified previously in this hearing.  And at that time, I 14

administered an oath and so you're still testifying under that 15

oath.16

MR. VAIVAO:  Yes, ma'am. 17

JUDGE TRACY:  Okay.  Thank you.  Mr. Dawson, please. 18

MR. DAWSON:  Thank you, Your Honor.  And Your Honor, the 19

first portion of my questioning will relate to complaint 20

paragraph 6F.21

Whereupon,22

IVAN VAIVAO 23

having been previously sworn, was called as a witness herein 24

and was examined and testified as follows: 25
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DIRECT EXAMINATION 1

Q BY MR. DAWSON:  Good morning, Ivan.   2

A Morning, sir. 3

Q Ivan, I know you testified earlier.  I'll try to avoid 4

asking you to repeat testimony that you've already done to the 5

extent that I can.  There may be a couple areas where we have 6

to overlap.7

Do you recall an incident with Mr. Meraz that was part of 8

your testimony a few weeks ago?  Or your earlier testimony, 9

let's say? 10

A Sure. 11

Q And do you recall testifying that Mr. Meraz's situation 12

was a perfect storm?13

A Yes.  Yes, sir. 14

Q What did you mean by perfect storm? 15

A Well, like I said, I had visibility -- more visibility to 16

it because the amount of one item that was shorted and the 17

perfect storm was this particular item, it's the only pallet in 18

the warehouse, it came in for a specific customer to be shipped 19

out for their event.  So when it came up missing, typically we 20

try to find it.  It wasn't there.  The customer ended up not 21

having it.  So you know, in that respect, it was a perfect 22

storm and then when it was identified that it was missing, it 23

was a decision to make whether hey, do we continue to search 24

for this pallet or -- and hold up and disturb those 12 other 25

JA 2559

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 379 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

799

customers that were on that truck or hey, let's cut our loss, 1

send the truck and we'll figure it out later.  So it ended up 2

being a short to a customer.  So that's the reason why I said 3

typically there'd be two or three more in reserve of same item 4

so I won't see it, it would be inventory control process to go 5

look for it.  But have it being the only pallet for this 6

customer to be shipped out that night, it came up. 7

Q So and where did you first learn of the shorts? 8

A So normally I review end of night productivity report and 9

the outs report, end of night outs report.  This was at home 10

Saturday morning.  I review it every morning when I wake up.11

And I noticed a large amount of one item.  So it's -- the 12

reason -- that's the reason why, you know, I called in and 13

questioned hey, what happened?  Find out what happened.   14

Q Now if there had been a reserve pallet, another reserve 15

pallet, would the outs have shown up on the -- is the report 16

that you review, I'm sorry, let me step back for a minute.17

The report that you review, is that called an EOD report? 18

A It's the end of day outs report and end of day 19

productivity report.  So those are the two different reports.  20

Q Okay. 21

A It won't show up on that report, right, because it was 22

supplemented with, you know, a reserve pallet.  So the customer 23

ultimately gets it.24

Q Okay.  Let me step back just a minute so that the 25
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transcript is clear because I think you went to the question 1

that I was going to ask next.  So after the question about the 2

EOD reports, if there was a reserve pallet, would it -- would 3

those -- would it have shown up on the EOD report for that day? 4

A No, it wouldn't.  It wouldn't, yeah. 5

Q Now, when did the pallet actually come in?  If you recall? 6

A Initially I thought -- we had thought that it came in on 7

that same day.  But when I came here on the last receivings, I 8

saw the transactions on it.  It came in a couple days prior to 9

the required ship date.  So when I testified the last time, 10

initially that's what we thought.  That's what I had thought.11

It came in on the same day, shipped out the same day.  But 12

after presented with the exhibits, noticing the chain of events 13

that came up there, it came in probably a couple days prior to 14

the required ship date.15

Q And would that make any -- would that have any impact on 16

your decision to discipline Mr. Meraz? 17

A Oh, not at all. 18

Q Okay.  And why wouldn't that have any effect? 19

A Ultimately, it had nothing to do with it.  It's the 20

procedure.  All right.  It's the procedure that was done 21

incorrectly that caused an out sort to service level to our 22

customers.23

Q And did the record show anyone else touching the pallet 24

between Wednesday and Friday? 25
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A According to the exhibit I was presented with the record 1

that we had, no.2

Q Now you also mentioned shorts to the customer.  Was that 3

-- were the shorts the reason why Mr. Meraz was disciplined? 4

A No, the shorts -- no, shorts were not the reason why.  5

Well, but don't get it mixed up.  Shorts are relevant.6

Relevant because the customer ultimately they get, you know, 7

the shorts.  The action was it was ultimately -- it came in 8

that day, it was misplaced by Mr. Meraz.  The inventory control 9

person, our practice is the inventory control person go down 10

there and tries to find it.  And didn't locate it.  And they 11

had to leave.  So that's the main reason.12

Q Now, once -- I think you just mentioned the inventory 13

control person.  Was the inventory control person disciplined? 14

A No. 15

Q Why not? 16

A But it's not their -- it wasn't their fault.  Either -- 17

the responsibility is a little different.  So from -- there's 18

two teams of inventory control -- two teams of inventory 19

control.  The night shift inventory control, they deal with the 20

day to day supporting shipping.  The calls of hey, this item is 21

not here, this pallet is not here.  So they deal with that just 22

reporting.  Going down verifying hey, it's not there.  That's 23

total of three to four people on nights.24

On days, a team of 11 to 13 people on days, that do all 25
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the research.  So that's a different -- with the inventory 1

control person that was involved and when -- with the timing 2

that was involved, it wasn't -- do they occasionally look for 3

pallets?  When there's time available, they will start looking 4

for pallets.  But outside of that scope, the truck's got to 5

leave, the pallet's not there, we're not going to disturb with 6

everybody else on that truck.7

Q Now the day inventory control team, to what extent, if 8

any, does their shift overlap with the shipping hours? 9

A So typically or they come in, they try to do all the 10

research from the night before or any discrepancies in our 11

inventory.  So what we try to do is try to get all that 12

resolved prior to the next day shipping that comes in around 10 13

or 11.  Do they overlap a little bit?  They do.  But we 14

typically try to get all the inventory shortages shored up 15

before the orders come in again and we start shipping again.   16

Q Now whose decision is it to discipline an associate like 17

an inventory control clerk?  Whose decision would it be to 18

discipline an associate for operational issues? 19

A It would be supervisors, managers, myself, within the -- 20

our operation.21

Q Okay.  Would -- do you know Mr. Daniel Santamaria? 22

A Yes, sir. 23

Q Okay.  Would Mr. Santamaria be able to discipline an 24

associate for operational issues? 25
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A Associates?  They're welcome to go to Daniel Santamaria if 1

they feel it's unfair.  But he has no -- with operational 2

issues, it's up to our managers and supervisors and myself.3

It's not in his responsibility to initiate a CPR or a 4

disciplinary for operational associates. 5

Q Okay.  Are you aware of any instance -- well, let me back 6

up again.  You may have testified to this already.  How long 7

have you been warehouse manager, Ivan? 8

A Been warehouse manager for four years. 9

Q Okay.  And prior to that, what position did you hold? 10

A I was a shipping manager.  Prior to that, I was a 11

supervisor in inbound and outbound prior to that.  So -- 12

Q Go ahead, I'm sorry. 13

A So within the 20 years in management from supervisor to 14

now my current position for about 15 years. 15

Q Okay.   16

A Total. 17

Q And in that 15 years, are you aware of any instance in 18

which an inventory control person, night or day, was 19

disciplined for not finding a pallet that somebody else 20

misplaced?21

A No.  Never. 22

Q Do you have any knowledge of Mr. Meraz's sentiments 23

concerning the Union? 24

A I knew it because of proceedings, right, for the last 25
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hearing that I came.  I knew that he had wrote a statement to 1

the NLRB the last time we were here.  Maybe last summer around 2

that time, but other than that, no.3

Q Did you ever read the statement? 4

A No, I don't -- I haven't read anything.   5

Q And I think you already mentioned this, but aside from the 6

statement to the NLRB, did you have any other knowledge 7

regarding Misted -- 8

A No, not at all. 9

Q  Let me finish the question.  Any other knowledge regarding 10

Mr. Meraz's Union activity? 11

A No. 12

Q And the fact that he signed a statement or submitted a 13

statement to the NLRB, did that play any role in the decision 14

to discipline him?15

A No.  16

Q Are you aware of any other forklifters who have been 17

disciplined for mishandling a pallet?18

A Mishandling inventory, yes.  19

Q Okay.  Who would an example be?  20

A Carl McCormack, Michael Boaz --  21

Q Okay.  Let me hand you what I've previously marked as 22

Respondent's Exhibit 18.  Ivan, can you identify Respondent's 23

Exhibit 18?24

A Yes, sir.  25
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Q Okay.  What is Respondent's Exhibit 18?  1

A It's a verbal warning for an error of -- for mislabeled 2

pallet of juice.3

Q Okay.  And are you familiar with this incident?  4

A Yes.  5

Q Okay.  And what happened?  6

A It was two different routes going to two different school 7

districts.  They received different pallets.  One was supposed 8

to go to -- pallet A was supposed to go to route A, pallet B 9

was supposed to go to route B.  But the associate mislabeled 10

it, so pallet B went to route A, vice versa.  So I had fielded 11

that call straight from the school team manager about that -- 12

this issue.13

Q Okay.  And what would the customer call that?  14

A So, it says mislabeled.  It could be -- for us it's a 15

mispick, right?  Because it -- the terms can kind of bleed into 16

each other.  For us, it's a warehouse, it's a mispick.  But 17

ultimately to the customer, it shows up as a mispick, but it's 18

a short to the customer because they didn't get the 24 of what 19

the order.  So it's a short to the customer --20

Q Okay.   21

A -- ultimately is what that is.  22

Q Was that a full pallet?   23

A It's a full pallet.  Full pallet of -- full pallet is 24.  24

Q Okay.  And in Mr. Meraz's case, was it a full pallet?  25
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A Yes, sir.  1

Q And what did the customer call it in Mr. Meraz's case?  2

A It was an out, to serve it to them.   3

MR. DAWSON:  All right.  Your Honor, we would move for 4

admission of Respondent's Exhibit 18.5

JUDGE TRACY:  Any objections?6

MS. DEMIROK:  No objection.7

JUDGE TRACY:  Okay.  Respondent's Exhibit 18 is admitted 8

into evidence.9

(Respondent Exhibit Number 18 Received into Evidence)  10

Q BY MR. DAWSON:  All right.  Then I'm going to hand you 11

what I've marked as Respondent's Exhibit 19.12

JUDGE TRACY:  Thank you. 13

Q BY MR. DAWSON:  Can you identify Respondent's Exhibit 19?  14

A Yes, sir.  15

Q What is Respondent's Exhibit 19?  16

A It's another corrective action to Mr. McCormack for 17

similar incident within the, you know, it looked like within 18

the month.19

Q Okay.  And do you recall this incident with Mr. McCormack?  20

A Yes.  I recall this incident as well.  21

Q What happened in this incidence?  22

A It was the same thing.  It was a pallet of 50, it was 23

mislabeled and ended up being a hundred cases of mispicks going 24

to the same -- similar fashion, all right?  Similar fashion.25
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It was labeled as a mispick, and that's the reason why when we 1

start looking at some of these, is it a short, is it a mispick.   2

 It's determined as a mispick when it gets there to the 3

customer, but it's ultimately 50 shorts to the customer because 4

then we take it back and process it back in the warehouse.  I'm 5

familiar with this for reasons because I -- they called me 6

directly.  When a manager from school teams calls me directly, 7

you know, I field it, and that's how the research starts.  8

Q So in this case, the customer was also shorted?  9

A This case, the customer was also shorted 50.   10

Q Okay.   11

A 50 apiece.  The math on it from the first one, and I 12

remember this vividly, is 24 instead of 48.  It's because when 13

something like this happens, we call the customer and say, hey, 14

can you take 24?  Is it something you can use?  That type of 15

thing.  On this incident, they said, no, I'm not going to use 16

50 cases of the wrong stuff.  I don't have no need for that.17

So that's the reason why.18

Q And what level of discipline did Mr. McCormack receive in 19

regard to Respondent's Exhibit 19?20

A He was suspension, a one-day suspension.   21

MR. DAWSON:  Your Honor, we would move for submission of 22

Respondent's Exhibit -- sorry, Respondent's Exhibit 19.23

JUDGE TRACY:  Any objections?24

MS. DEMIROK:  No, Your Honor.25
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JUDGE TRACY:  Okay.  So Respondent's Exhibit 19 is 1

admitted into evidence.2

(Respondent Exhibit Number 19 Received into Evidence)  3

MR. DAWSON:  And, Your Honor, the next portion of my 4

questioning relates to Complainant paragraph 6D, E, H, and I.5

Q BY MR. DAWSON:  Ivan, do you recall your earlier testimony 6

concerning the meeting where you and Mr. O'Meara asked 7

Mr. Phipps to take his breaks at the appropriate time?  8

A Yes, sir.  9

Q Okay.  That was on February 11th, I think?  10

A (No verbal response). 11

Q Okay.   12

JUDGE TRACY:  Can you say yes or no?13

THE WITNESS:  Yes.  Yes, sir.14

MR. DAWSON:  Sorry.15

Q BY MR. DAWSON:  What is Shamrock's practice concerning 16

breaks?17

A Our practice is that the crews takes breaks together.  18

That's our practice.  Unless a supervisor or manager tells you 19

otherwise to take your break at a different time.  But our 20

practice is that there's a reason why we do it.  It's an 21

operational reason that we do it because it's contingent on the 22

next guy's crew.  And that -- it's same for outbound, same for 23

inbound.  Because the reason why we do it -- so our practice 24

is, crews take breaks together.25
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Q When you say "contingent," what do you mean "contingent"?  1

A Receivers can't go on break -- and this is the inbound or 2

receiving team.  Receivers can't continue to receive items in 3

and then nobody putting it away.  Our lumper servers can't 4

continue to unload trucks without no receivers.  So it's 5

pickers or it's loaders.6

 Loaders won't have anything to load if the pickers aren't 7

picking in the mods.  Pickers won't have anything to pick if 8

there's no forklifters to replenish.  They can up to a certain 9

point, there's nothing there.  So it's critical that everybody 10

takes break together, and then they come back to work together 11

so there's no miss in the operational flow.12

Q Is that a new practice?  13

A I've been there for a long time.  It's always been that 14

way.  That way when I was on the floor, been that way when I 15

became a supervisor; now I'm a manager, it's that way.  16

Q Okay.  And I think you mentioned this earlier, but how 17

long have you been at Shamrock?18

A 20 years.  19

Q Okay.  Now, just so that the record's clear, I think you 20

used the word "lumper."  You just explain briefly for the 21

record what a lumper is?22

A A lumper is an unloading service that we unload, so 23

they're part of the receiving or the inbound team.  So they do 24

the unloading, our receivers verify inventory assurance label; 25
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our put-away forklifters, they take the product and put it in 1

the reserves.2

Q Now, if we could go back to the February 11th meeting with 3

Mr. Phipps.  Was that meeting disciplinary?4

A No, it wasn't disciplinary.  We specifically told him 5

that.  He asked, we specifically told him this is not a 6

disciplinary action.7

Q Wasn't the word "counseling" used?  8

A I don't recall using counseling at all.  9

Q Now, if an audio recording of that meeting reflected the 10

use of the word "counseling," would you dispute that?  11

A If I said it, if it's in an audio, it's there.  But it was 12

never a disciplinary action.  It was informing Mr. Phipps, 13

according to what he had said.14

Q Now, if you heard the audio and it had the word 15

"counseling," would that change your mind as to whether or not 16

the meeting was disciplinary?17

A It wouldn't change at all.  There was no intent to 18

discipline Mr. Phipps.19

Q Was there any documentation of that meeting placed in 20

Mr. Phipps' file?21

A There's no disciplinary documents, no.  22

Q Now, are you aware of the company's disciplinary policy?  23

A I am.  24

Q The formal policy?  25
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A The formal policy, last time I was here I reviewed it.  1

Q Okay.  What is the first step of discipline --  2

A Just counseling.  3

Q When did you find out that counseling was the first step 4

in the disciplinary process?5

A So, when I got here the last go-round, when that was 6

presented, the word counseling was on there.  Of my 20 years 7

there and 15 years of management, I never knew that counseling 8

was part of our disciplinary action.  Every time I've 9

conducted, I've administered disciplinary, the first step that 10

I sit there with an associate for them to sign is always a 11

verbal.  Documents is the first step, it's a verbal warning.12

While our policy -- maybe I should, as a manager of the 13

warehouse, maybe I should be more familiar with our policies, 14

but that's what it says there.  What I practice, what I do, 15

it's always a verbal as a disciplinary action.   16

Q In your meeting with Mr. Phipps, did you take into account 17

or consideration anything to do with his union activity?  18

A No, not at all.  19

MR. DAWSON:  Nothing further, Your Honor.20

MS. DEMIROK:  Your Honor, could I have a moment?21

JUDGE TRACY:  Sure.22

MS. DEMIROK:  Thank you.23

JUDGE TRACY:  So let's go off the record.24

(Off the record at 10:12 a.m.)25
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JUDGE TRACY:  Go ahead and go back on the record.1

MS. DEMIROK:  Thank you.2

JUDGE TRACY:  Okay.  Ms. Demirok, go ahead, please.3

MS. DEMIROK:  All right.  Thank you.4

CROSS-EXAMINATION5

Q BY MS. DEMIROK:  So, Mr. Vaivao, you testified about how 6

this incident with Michael Meraz, how it resulted in a short to 7

the customer, right?  But if I got your testimony right, and I 8

just want to be clear, that wasn't the main reason why he was 9

issued discipline for that incident; is that right?  10

A It wasn't the short, it wasn't 30 shorts per customer.  11

Shorts are relevant, though.  I mean, ultimately the customer 12

didn't get what they ordered.  It's a procedure.  It's him not 13

following his procedure that calls those shorts.  14

Q Okay.   15

A Because this is a full pallet, it doesn't affect a picker 16

and a driver on this right here.  So it wasn't -- it -- 17

normally, there's a short, there's a one-case short; it's 18

people picking off of a pallet.  This here, it's one person, 19

you know, that's calling for one pallet and it's not there.  20

Q Okay.  So, because he put the pallet in the wrong spot, 21

right?22

A Correct.  23

Q Okay.  Now, you mentioned that you knew that he wrote a 24

statement for the NLRB; is that right?25
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A Yeah.  1

Q Okay.  And we're talking about Mr. Meraz.  So how did you 2

know that?3

A I knew that when I was here last year.  4

Q Last year?  5

A Last year, yeah.  6

Q Okay.  When you testified in September; is that right?  7

A I believe so, yes.  8

Q Okay.  Do you know if he testified at that hearing as 9

well?10

A I knew he was subpoenaed because he scheduled the time 11

off.  So every time anybody gets subpoenaed they say, hey, I 12

got subpoenaed, I need the day off.  How am I going to get 13

paid?  Also when he comes up to me, yes.14

Q Okay.  Now, if you could take a look at Respondent's 15

Exhibit 18.  The supervisor mentioned on there, that's Jeff 16

Vandawalker; is that right?17

A 18 --  18

Q Up at the top.   19

A Jeff Vandawalker is the reporting supervisor.  I'm not 20

sure who administered it.21

Q So when you say reporting supervisor, is that the 22

supervisor that the employee reports to; is that right?  23

A Yes.  24

Q Okay.  So in this instance, Carl McCormack reported -- was 25
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reporting to Jeff Vandawalker; is that right?1

A Yes.  2

Q Okay.  And Mr. Vandawalker, he's an outbound supervisor; 3

is that right?4

A He's an outbound manager.  5

Q Outbound manager, okay.  And Mr. McCormack, he's an order 6

selector; is that right?7

A No.  He's a forklifter.  8

Q He's a forklifter?  9

A Yeah.  10

Q Was he a forklifter back then?  11

A He was a forklifter when this happened, or these two 12

occurrences happened.13

Q When those happened?  14

A Yeah.  15

Q Okay.  So now, if you could turn to Respondent's 16

Exhibit 19.17

A Yes.  18

Q And we still have the same individual, Mr. McCormack, 19

right?20

A Yes.  21

Q And same supervisor, Mr. Vandawalker, right?  22

A Yes.  Same manager.  23

Q Or same manager, I'm sorry.   24

A Yeah.  25
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Q But this is for excessive mispicks; is that right?  1

A Yes.  That's what it says here.  2

Q Yeah.   3

A So ultimately it's a pallet, right.  4

Q Yeah.   5

A So he mislabeled the pallet.  He mishandled this pallet 6

causing the mispick.  So that's why I wanted to clarify what --  7

Q Yeah.   8

A -- I testified earlier, because it shows up to the 9

customer as a mispick.  Then ultimately we take it back and it 10

becomes a short to the customer.11

Q Okay.  Was he doing, like, a full pallet pull or 12

something?13

A Yes.  14

Q Okay.  And that would be outbound work for the 15

forklifters, right?16

A Yes.  17

Q Okay.  Okay.  So I think you also testified that it wasn't 18

until the last time that you testified that you became aware 19

that there was counseling on the progressive disciplinary --  20

A Yeah.   21

Q -- is that right?  22

A Yes, ma'am.  When that was presented, yes.  That's when I 23

was aware -- that's when I recognized it and I saw it.  I even 24

made a comment to my boss.  I said, did you know this first one 25
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is counseling?  It's there, it's part of our policy book.  But 1

on our practice, I've never done it.  I mean, I've -- when it 2

comes to a disciplinary action, our first level was always a 3

verbal.  With all our -- with all the different categories, 4

whether it was attendance, whatever it was, the first one was 5

always verbal.6

Q Okay.  So is it your testimony that it's the company's 7

practice that the first step counseling has not been enforced?  8

A Our practice in operation -- when you say company, that's 9

everywhere.  Our practice in operations always, when it comes 10

to disciplinary action, it's always verbal.  When we sit down 11

and say, hey, listen, this is a verbal for this reason.  It's a 12

verbal, it's going to come off -- whatever the prescribed 13

progressive disciplinary, it's going to fall off within 14

70 days, 90 days, whatever that is.  So it's always that way.15

 I've never conducted one, applied one, administered one 16

that said, hey, this is a counseling step.  Your next step is 17

going to be the verbal.  It's never that way.  It's always 18

verbal, the first step.19

Q Okay.  So the first step that's documented is a verbal; is 20

that right?21

A The first documented disciplinary action is always verbal.  22

Q Okay.  But is there counseling?  Is that considered 23

discipline?24

A We have conversations with associates every day.  I just 25
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had a conversation with an associate this morning because he 1

was driving on the wrong side.  I said, hey, dude, you're 2

driving on the wrong side.  Drive on the right side.  We have 3

conversations with our associates every day.  You know, is it 4

coaching, is it counseling?  But it's more -- I have 5

conversations with people every day.  I make it a point to be 6

on the floor.  So those opportunities happen all the time.  7

Q So I want to have you take a look, and I'm going to give 8

you my copy.  It's GC Exhibit Number 2.  And this is pages 63 9

and 64 of the employee handbook.  And if you could take a look 10

at the second page, Mr. Vaivao.  Okay.11

 So this is the progressive disciplinary policy that's in 12

the handbook, right?13

A That's in the handbook, yes.  14

Q Okay.  And this is the same policy that, when you 15

testified the first time back in September, you saw that, 16

right?17

A Right.    18

Q Okay.  And so, does -- when I say the company, the part 19

that you oversee.  So the part that you oversee with the 20

company, do they enforce all of those steps?21

MR. DAWSON:  Objection as to "enforce."  I don't know -- 22

enforce is little ambiguous.  Maybe --23

JUDGE TRACY:  Okay.  So we'll sustain the objection.  If 24

you could just classify or rephrase the question.   25
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MS. DEMIROK:  Sure.1

Q BY MS. DEMIROK:  So does part of the company that you 2

oversee, do you follow those steps for the disciplinary 3

practice?4

A Counseling, like I said, our practices, we start with the 5

verbal.  That's our practice.6

Q Okay.  And for how long has it been that way?  7

A Ever since I've became a part of management, a supervisor.  8

So for me, about 15 years.  I've never sat down with an 9

associate and wrote them up for a counseling CPDR.  It's always 10

a verbal CPDR.  That's our practice.11

 I can -- I'm pretty sure every supervisor, manager in our 12

facility that reports to me probably don't know this.  So like 13

I said, the last time I was here, maybe it's an eye-opener for 14

me to look at this thing now.  I thought I was very familiar 15

with our policies, but apparently not.16

Q Okay.   17

MS. DEMIROK:  Your Honor, may I approach?18

JUDGE TRACY:  Yeah, sure.19

Q BY MR. DAWSON:  So, Mr. Vaivao, you do recall testifying 20

in September of 2015, right?21

A I did.  But it's been a while.  22

Q Okay.  And you were, just like you were today and the 23

first time with that hearing of this trial, you were given the 24

oath, right?25
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A Yes.  1

Q Okay.  And that oath was to tell the truth, right?  2

A Yes.  3

Q Okay.  And during that first testimony, you also took a 4

look at the disciplinary policy that you just recognized for us 5

now, right?6

A Yes.  7

Q All right.  Now, I want to draw your attention to -- 8

there's two different page numbers here, but on page 143 that's 9

labeled on the upper right-hand side, it also has a number 10 10

in the bottom right-hand corner.  You may need to look at 11

the -- start at the previous page.  So you were asked if you 12

could take a look at the policy, the one that I just handed you 13

now.14

A Yes.  15

Q And you testified that Shamrock has a practice of 16

enforcing all of those steps; is that right?17

A It says here, according to -- question and I instructed 18

yes.19

Q Okay.   20

A But, like, our practice, to be very honest, as you 21

mentioned to tell the truth, our practice was, after the last 22

time I sat here, about a couple weeks ago, I went back and told 23

my boss, did you realize what's in our policy?  I actually told 24

him that.  My boss has been here for 39 years, 38 years, he 25
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didn't realize that as well.1

Q Okay.  But you testified in that hearing that Shamrock has 2

a practice of enforcing all of those steps, right?  3

A I did --  4

MR. DAWSON:  Objection, Your Honor.  That's not what the 5

testimony says.  It says, Shamrock has a practice of enforcing 6

these steps, it does not say all of these steps.  And I think 7

Mr. Vaivao testified that they do enforce verbal, written, 8

final warning, and termination.9

JUDGE TRACY:  Okay.  So, you know, I'll sustain the 10

objection.  The -- obviously, this document as a transcript 11

from the last hearing speaks for itself for what it says.   12

MS. DEMIROK:  Well, Your Honor, I would move to admit 13

what's been marked as GC Exhibit Number 28.14

MR. DAWSON:  We would object, Your Honor, as improper 15

impeachment.  It may go to the weight, but we would object that 16

it's not proper impeachment.  And furthermore, it's not 17

substantive evidence.  It's just impeachment anyway.  18

JUDGE TRACY:  And so, how so?  What do you say that 19

it's -- the first part of what you just mentioned, that it's --  20

MR. DAWSON:  It's not proper impeachment because the 21

testimony is not inconsistent.  And again, Mr. Vaivao testified 22

that they do follow all of these steps other than counseling.23

And the question was, Shamrock has a practice of enforcing 24

these steps, doesn't it?  Answer, yes.  There's nothing 25
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inconsistent about his testimony today and his testimony then.1

So we would submit that it's improper impeachment, and that 2

General Counsel Exhibit 28 should not come in for that purpose.3

And then in addition, it's also not substantive evidence.  4

JUDGE TRACY:  Okay.  And, Ms. Demirok, if you want to say 5

anything.6

MS. DEMIROK:  Well, I would just say that, at least the 7

way that I understand it, it seems clearly inconsistent.  And 8

so, for that reason it would be -- should be inadmissible.9

JUDGE TRACY:  Okay.  So I'm going to overrule the 10

objection and allow GC Exhibit 28.  Certainly, it will go to 11

the weight, and obviously it's being used for the credibility 12

purposes.  So obviously, make your argument as you wish, and it 13

will just go to the weight that I give it --14

MR. DAWSON:  Thank you, Your Honor.15

JUDGE TRACY:  -- in a decision.  So GC Exhibit 28 is 16

admitted into evidence.17

(General Counsel Exhibit Number 28 Received into Evidence)  18

MS. DEMIROK:  And, Your Honor, I don't have any further 19

questions.20

JUDGE TRACY:  Okay.  And, Mr. Dawson.21

MR. DAWSON:  Just a few questions, Your Honor, if I may.22

JUDGE TRACY:  Oh, sure.23

REDIRECT EXAMINATION 24

Q BY MR. DAWSON:  Ivan, you mentioned that Mr. McCormack is 25
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on the outbound side?1

A Yes, sir.  2

Q Okay.  Do inbound and outbound forklifters have -- let me 3

restart that question.4

 Are inbound and outbound forklifters subject to different 5

rules in terms of handling inventory correctly?  6

A No.  7

Q Okay.   8

MR. DAWSON:  Nothing further, Your Honor.9

JUDGE TRACY:  Okay.  Ms. Demirok.10

MS. DEMIROK:  Just a couple questions.11

RECROSS-EXAMINATION12

Q BY MS. DEMIROK:  So, inbound and outbound forklifters, 13

there is a difference in where they place product in the 14

warehouse though, right?15

A There is a difference.  It's placed according to proximity 16

to the pick location, according to compliant zone by product.17

So that's where it starts.  The fact -- if it -- if there's no 18

reserves there, no room there, yeah, then they go outside to 19

the next aisle.  But that's the methodology.  It's based on -- 20

the logic is based on products' proximity to the pick location.  21

Q Okay.  But inbound forklifters, they place product in 22

reserve slots, right?23

A Yes.  24

Q And --  25
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A They do.  They place product in reserve locations.  They 1

can directly go to the pick locations as well.  It's not -- I 2

think you -- it's not like a brick wall down that, hey, you're 3

inbound, you're outbound.  It's people working within the 4

warehouse, right?  So Mr. Meraz, it's not unusual for Mr. Meraz 5

to do outbound functions while he's categorized as an inbound 6

guy, or an outbound guy doing a put-away function.  It's a 7

procedure that they do.  While put away is more inbound and 8

replenishment is more outbound, but it's not a brick wall down 9

the middle that they can't do this.  They all do pretty much 10

the same work, we help each other out.11

Q So they help each other.   12

A Yeah.  13

Q Some of them will do inbound, and they might also do some 14

outbound work, right?15

A Yes.  16

Q Okay.  But put away, that is something that -- would you 17

describe that as an inbound function?18

A It's primarily inbound function, but an outbound, you'll 19

see an outbound guy doing the put-away function.  That's not 20

unusual seeing an outbound guy doing a put-away function.  So, 21

yes, that's primarily a put-away guy, but an outbound guy does 22

the same thing.23

 When you bring down a stack of four pallets, the pallet 24

that I need is the bottom pallet, so I put that into the pick.25
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The other three pallets is called put-away function, you put 1

them away.  So it's the same function as you do if you brought 2

it from the dock to put it away in the reserves.  3

Q But a forklifter who is performing inbound work, they're 4

primarily putting product in the reserve slots; is that right?  5

A Correct.  6

Q Okay.  And a forklifter who is primarily doing outbound 7

work, they're putting product either into a pick slot, that 8

could be one option, right?9

A Correct.  10

Q Or they could be bringing it over to the dock, right?  11

A Correct.  12

Q All right.  But they're not putting things into the 13

reserve slot if they're performing outbound functions.   14

A No.  I just explained to you, they do, all right?  If you 15

have a pallet of four, all right, they take those three top 16

pallets that they don't need and they do that put-away 17

function, right?  So --18

Q But that's not considered --  19

A It's considered a put --  20

Q Okay.  I understand what you're saying.   21

 Now, Mr. Carl McCormack on Respondent's Exhibit 18 and 19, 22

he was primarily doing work that was -- would you classify that 23

as the outbound function?24

A Correct.  25
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Q Okay.   1

A Because this classifies as an outbound function.  It's a 2

task that calls for a full pallet pull, which is our 3

terminology.  Everything encompasses on that pallet, yes.  4

Q All right.  And Mr. Meraz was not doing a full pallet pull 5

when he placed that pallet into the reserve slot that he got 6

written up for, right?7

A Yeah.  He was doing a put-away function according to the 8

transactions.9

Q Thank you.   10

MS. DEMIROK:  No further questions.11

JUDGE TRACY:  All right.  Thank you very much.  Please 12

don't discuss your testimony until after the close of the 13

hearing.14

THE WITNESS:  Sure.15

JUDGE TRACY:  Okay?16

THE WITNESS:  Thank you.  Should I leave these here?17

JUDGE TRACY:  Yes.  All right.  Let's go ahead and go off 18

the record.19

(Off the record at 10:42 a.m.) 20

JUDGE TRACY:  Okay.  So, Mr. Gomez, you testified 21

previously in this hearing, and at that time I administered the 22

oath to you.  I just want to remind you that you're still 23

testifying under oath today.24

THE WITNESS:  Yes.25
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JUDGE TRACY:  Okay.  Mr. Dawson, go ahead, please.1

MR. DAWSON:  Actually, Ms. Inesta will be examining. 2

Whereupon,3

RICHARD GOMEZ 4

having been duly sworn, was called as a witness herein and was 5

examined and testified as follows: 6

DIRECT EXAMINATION 7

Q BY MS. INESTA:  Good morning, Mr. Gomez.   8

A Morning.  9

Q Mr. Gomez, can you remind us what group of employees you 10

supervise?11

A The inbound receiving team.  12

Q Okay.  And does that include a group of forklift drivers?  13

A Yes, it does.  14

Q And can you tell us, what is the break policy for the 15

Shamrock employees you supervise?16

A They go at a set time assigned by management.  17

Q And is that the policy for all inbound employees?  18

A Yes, it is.  19

Q And is that also the policy as you understand it for 20

outbound employees?21

A Yes, it is.  22

Q And does that include outbound forklift employees?  23

A Yes, that does.  24

Q And has that been the policy since January 24th, 2016?  25
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A Yes, it has.  1

Q And did anything happen on January 24th, 2016, with 2

respect to the forklifters?3

A That's when we did the rebid, we separated these 4

forklifters that were reporting to the shipping crew.  This 5

group of forklifters is now reporting to the inbound crew, the 6

primary focus being receiving functions; this other group, 7

primary focus being shipping outbound functions.  8

Q And what was the break policy prior to January 24th, 2016?  9

A The same, designated break, lunch time.  10

Q Okay.  And was that the same policy that was in effect in 11

2015?12

A Yes, it was.  13

Q Okay.  And how about in 2014?  14

A Yes, it was.  Same policy.  15

Q And how long, that you're aware of, has that policy been 16

in place?17

A As long as I've worked there, going on 21 years.  18

Q And prior to January 24th, 2016, when the forklift drivers 19

were split into either inbound or outbound, would employees 20

ever take their breaks outside of what was the designated break 21

time?22

A Yes, they would.  23

Q Okay.  And what would be a reason that an employee would 24

deviate from the designated break time?25
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A For the warehouse needs, for the flow for the 1

productivity, you know, the truck out.2

Q Could you give us any specific examples of when an 3

employee would deviate from a designated break time?  4

A There's a customer waiting at will-call for an item that 5

needs to be replenished.  They're waiting at will-call, it's 6

going to be two minutes to a break time.  The will-call 7

selector goes up to them and, yes, we want them to drop that 8

fork and do the replen.9

Q And with respect to the deviation from the designated 10

break time, could the employees decide when they could take a 11

break?  And this is prior to January 24th, 2016.12

A No.  There's the set schedule, but it's under our 13

direction if they're going to go outside of that.14

Q And after January 24th, 2016, or since January 24th, 2016, 15

would employees ever take, that you supervised, take breaks 16

outside of the designated break time?17

A Yes, depending on our warehouse needs.  It's a lot less 18

frequent, but it's still under our direction where the need may 19

arise.20

Q Okay.  And what kinds of needs would there be?  21

A Couple of examples, I've got a broken pallet, I'm walking 22

and I see a broken pallet up in the top.  There's a danger it's 23

going to fall.  It's break time, I'm grabbing the first 24

forklifter I see, hey, come on, guys, let's get a cage, let's 25
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go up, let's fix this pallet.  I have some contractors there, 1

they need to get in to fix a pipe that's right here.  It's 2

going to be break time, I'm going to grab a forklifter, hey, 3

clear this bay.  Move this, take your break when you're done.   4

Same scenario, there's a will-call picker, needs something 5

because there's a customer waiting, I'm going to ask a 6

forklifter to get that, take his break.  It goes on and on.7

There's -- I can keep listing.8

 There's a huge recall.  VK wants us to pull 40 pallets and 9

get some code date information off them, some lot number 10

information, and they need it right now.  They set a deadline, 11

they want it within 30 minutes.  I'm going to grab one, two 12

guys; I'm going it tell them, hey, get this right now.  Go to 13

inventory, get this right now, take your lunch when you're 14

done.  It goes on and on.  Situations like that is what I would 15

do.16

Q Outside of being responsive to the operational needs, can 17

the employees, since January 24th, 2016, decide that they're 18

just going to adjust their break time?19

A No.  20

Q And you said that -- you said that it was either less 21

frequent or more frequent --22

A Since the rebid in the end of January?   23

Q Yes.   24

A It's less frequent now.  The other issues, a broken 25
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pallet, a recall, those issues are still there.  But the main 1

issue of the -- which is why we did the -- going back to two 2

separate degrees of forklifters, shipping is there.  The 3

pickers are now, they have shipping forklifters in the aisle.4

There's no need for an inbound forklifter to be in the aisle.5

And that's the whole part when I went back to the two crews.  6

Q So can you explain why it was more frequent when they were 7

all designated as reporting to inbound, which was prior to 8

January 24th?9

A Because they were doing both job functions.  They were the 10

only forklifter in the building.  So if shipping's still in the 11

aisles and shipping's still working, and shipping's picking, 12

shipping has a truck that's leaving right now, we can't very 13

well take every single forklifter off the floor.  You still 14

have people out there -- they report to us, but we still needed 15

somewhat of a stagger to -- kind of a presence in the aisle so 16

these guys -- we're not shutting down shipping.17

Q And was that -- to the extent there was any stagger, was 18

that determined by the employee or supervisor?  19

A By us supervisors.  20

Q Okay.   21

MS. INESTA:  Your Honor, my apologies before.  This entire 22

line of questioning is relating to complaint paragraphs 6-D, E, 23

H, and I.24

Q BY MS. INESTA:  Mr. Gomez, you previously testified 25
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regarding a conversation that you had with Mr. Phipps early in 1

2016.  Do you recall that conversation?2

A Yes.  3

Q Okay.  Do you recall the conversation -- what was the 4

conversation regarding?5

A A conversation with myself and Ernie Nicklen?   6

Q Yes.   7

A Him working through his break, taking them when he wanted 8

to.9

Q And in connection with that conversation, did you prepare 10

any kind of written statement regarding that incident?  11

A Yes, I did.  12

Q And who requested that you prepare a statement, if you 13

remember?14

A I believe it was my manager, Ivan Vaivao.  15

Q And did you prepare that statement?  16

A Yes, I did.  17

Q And when did you prepare that statement?  18

A Day of.  19

Q Okay.  So it was the same day as the incident?  20

A Yes.  21

Q And who did you provide that statement to?  22

A I gave it to my manager, Ernie Nicklen.  23

Q Okay.  And do you know whether or not statements that are 24

collected regarding employee incidents are maintained by 25
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Shamrock in the normal course of business?1

A Yes, they are.  2

MS. INESTA:  Your Honor, if I may approach. 3

Q BY MS. INESTA:  Mr. Gomez, what you have before you is an 4

exhibit I've marked as Respondents' Exhibit Number 20.  Do you 5

recognize this document?6

A Yes, I do.  7

Q And what is this document?  8

A It's me documenting the conversation with Steve Phipps 9

about working through his break.10

Q Okay.  And who else was part of that conversation?  11

A Ernie Nicklen.  12

Q And is Mr. Nicklen also name -- is he also known as Brian 13

Nicklen?14

A Yes.  15

Q Okay.  And this is the statement that you prepared the 16

same day as the incident?17

A Yes, it is.  18

MS. INESTA:  Your Honor, I'd like to move to admit 19

Respondent's 20 into the record.20

JUDGE TRACY:  Any objections?21

MS. DEMIROK:  No, Your Honor.22

JUDGE TRACY:  All right.  So Respondent's Exhibit 20 is 23

admitted into evidence.24

(Respondent Exhibit Number 20 Received into Evidence)  25
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Q BY MS. INESTA:  Mr. Gomez, in looking at that statement, 1

if you go back to Respondent's Exhibit 20, if you could review 2

it briefly and let me know if it accurately describes what took 3

place that day.4

A Yes, it does.  5

Q Mr. Gomez, do you know who Matt Sheffer is?  6

A Yes, I do.  7

Q Okay.  And what position does Mr. Sheffer hold?  8

A He's an inbound forklifter.  9

Q Okay.  Does he currently report to you?  10

A Yes, he does.  11

Q Has he always reported to you?  12

A No.  We used to work side by side.  He was a supervisor, 13

then he was involuntarily stepped down.14

Q And do you know how long he was a supervisor?  15

A It was approximately 18 years.  16

Q Okay.  And how long has he been a forklifter?  17

A Approximately about four years.  18

Q Has he reported to you that entire time?  19

A Since he was stepped down from management, he became an 20

inbound and he's reported to me that whole time.  21

Q Okay.  When he was a supervisor, was the practice that the 22

crews would go on break together?23

A Yes.  24

Q And during the entire time he was a forklifter, was the 25
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policy that crews would go on break together?1

A Yes.  2

Q And is there -- sorry.  I'm going to strike that.   3

 You testified a little bit about the reasons why either 4

inbound or outbound go on break together.  Were those reasons 5

applicable when Mr. Sheffer was a supervisor?6

A Yes.  7

Q And have they been applicable since that time?  8

A Yes.  9

Q And as a forklifter, does Mr. Sheffer work in any 10

particular area of the warehouse?11

A He's back in the non-conveyable area.  12

Q Is there anything unique about that area?  13

A It's a separate entity, maybe is the word, separate set of 14

aisles.  It's off to the side back by the side of the shipping 15

dock, limited real estate, kind of tucked away.  16

Q If you could look at Respondent's Exhibit 1.   17

A Okay.   18

Q Could you describe on Respondent's Exhibit 1 where the 19

non-conveyable area is located?20

A It's back here at the end of the shipping dock back in 21

this area here, back in that corner.  Right here.   22

Q So you're indicating, is it -- if you're looking at the 23

map, is it just to the right of the number eight?  24

A Correct.  25
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Q In the very back?  1

A Yes, along that wall.  2

Q And Mr. Sheffer currently is assigned to work in that 3

area, correct?4

A Yes, he is.  5

Q And in doing work in that area, is he doing inbound or 6

outbound work?7

A Primary function is inbound.  Shipping has their own 8

forklifter back there.  They still help each other side by side 9

if needed, but his function is inbound.10

Q And when the crews all reported to inbound, or when the 11

forklift crew reported to inbound prior to January 24th, 2016, 12

did Mr. Sheffer also work in that area?13

A Yes, he did.  14

Q And he reported to inbound, correct?  15

A Correct.  16

Q Okay.  And was there another forklift person assigned to 17

that area?18

A He was the sole person back there.  Shipping would provide 19

sometimes an alternative of somebody that was training, but he 20

was the sole person back there for shipping and receiving.21

Q Okay.  And during the time prior to January 24th, 2016, 22

when the inbound -- when all the forklifters reported to the 23

inbound manager, did you ever direct Mr. Sheffer to take his 24

break at a time other than what was designated for the group?25
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A Yes.  1

Q All right.  And what were -- can you give us examples of 2

reasons why you ever did that?3

A It's a real tight, confined space back there.  If there's 4

a main highway and product sitting out on the floor, it's going 5

to block it down where there's only one way that they can get 6

through.  With him being the only guy back there, if he's 7

receiving a truck, say he has a load of ice cream and there's 8

60 pallets now kind of going into that -- spilling into that 9

main highway, shipping was always his first priority.  That 10

product sitting on the floor, he still has to go get those 11

replenishments.12

 So now this product's just going to sit here.  The door's 13

back there that we used to unload out of, we have an 14

over-the-road truck back there.  He would be receiving it, but 15

we're on a time frame because in the next couple waves, the way 16

they pick all the shipping in, we got to have that truck out of 17

there.  We have to pull that truck, get him out of there, get 18

that driver's bill, so -- because shipping has a truck coming 19

in that door that they need to load, and the kits are going to 20

come down the conveyer no matter what, so.21

Q Okay.  So if it was the group break time, would you direct 22

him to take -- to wait before taking his break?23

A Yes.  24

Q And if -- in terms of the non-conveyable area, did you -- 25
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unless you had to go to non-conveyable, is it somewhere you go 1

unless you really have to be there?2

MS. DEMIROK:  Objection.  Leading.3

MS. INESTA:  I'll rephrase my question, Your Honor.4

JUDGE TRACY:  Okay.5

MS. INESTA:  Yeah.6

Q BY MS. INESTA:  Is there a lot of traffic in the 7

non-conveyable area?8

A Not in the aisles.  The main highway, which is part of the 9

shipping dock, which is where the shipping -- a lot of shipping 10

functions takes place, non-conveyable is the aisles -- and, no, 11

there's not a lot of traffic back there.12

Q When the -- when the forklift drivers were then split 13

after January 24th, 2016, have you since that time directed 14

Mr. Sheffer to take a break outside of the regularly scheduled 15

time?16

A I do not recall having him deviate from the break and 17

lunch since January.  I do not recall.18

Q Okay.  And is there any reason -- rephrase the question.   19

 Was there a greater need either prior to the split or 20

after the split for him having to take his breaks at different 21

times?22

MS. DEMIROK:  Objection.  Leading.23

JUDGE TRACY:  So, I'll sustain the objection.24

MS. INESTA:  Okay.25
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Q BY MS. INESTA:  You haven't seen it.  Could it -- is it 1

possible that other managers, though, since January 24th, 2016, 2

have directed him to take a break outside of his designated 3

time?4

A That is possible.  5

Q Okay.  Do you think that it -- there is any difference in 6

the number of occurrences since January 24th, 2016, and 7

Mr. Sheffer having to deviate from his break times?8

A Yes.  I would say it's considerably gone down, which is 9

why we had to fix our workflow.10

Q And why has it considerably gone down?  11

A It's not having the right workflow.  You have the one guy 12

doing two functions, and it just -- it wasn't working.  You 13

have to have this guy focusing on this end of it, this guy 14

focusing on this end.15

Q Okay.  So what is Mr. Sheffer's focus now?  16

A Inbound.  17

Q And prior to January 24th, 2016, could Mr. Sheffer decide 18

when he, on his own, when he wanted to take his break?  19

A No.  20

Q Okay.  And after the change in January -- on January 24th, 21

2016, is he able to decide when he wants to take his break?  22

A No.  23

Q Have you ever seen Mr. Sheffer take a break outside of 24

what you understood to be his designated break time?  25
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A Couple weeks ago, the one time that comes to my mind.  The 1

guys were coming down from the break room, he was just going up 2

and I happened to notice it.  Hey, Matt, you coming up?  He 3

said, yeah, my forklift broke down, the wheel was going to come 4

off.  By the time I got over to the fork shop, parked it over 5

there, got another lift, got another key, he said, it ran over.6

All right.  I said, thanks for that info.7

Q Did you ever see Mr. Sheffer, not change his break, but 8

voluntarily work through his break, essentially forfeiting it?9

A No.  10

MS. INESTA:  Your Honor, I'm moving on to questioning 11

related to paragraph 6-F of the complaint.12

Q BY MS. INESTA:  Mr. Gomez, when the term "lost pallet" is 13

used as Shamrock, what does that mean?14

A It's a broad term.  It could mean a variety of things, but 15

it's a very, very broad term.16

Q Okay.  When you say it could mean a variety of things, can 17

you give us some examples of the different types of things it 18

could mean when Shamrock employees use the term "lost pallet"?  19

A Examples of a lost pallet?   20

Q Uh-huh.   21

A Until it's researched, everything's a lost pallet until 22

it's researched and determined, that's the terminology.  Picker 23

goes to a pick slot, pick slot's empty, there's supposed to be 24

something there; that could be a lost pallet.  Let me -- trying 25
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to think.1

 Inventory control, okay.  Picker goes to a pick slot.  2

There's nothing there.  They tell a forklifter, the forklifter 3

punches it up.  It shows that it doesn't have a history on it.4

Inventory control will call on the radio, hey, we got a lost 5

pallet.  I'll look at it and say, okay, this pallet was just 6

barely received.7

 It's a truck -- we're on time, the truck's being unloaded 8

as we speak.  The receiver just tagged it ten minutes ago, it's 9

sitting on the dock, it hasn't made it to the pick slot yet.10

That's a lost pallet terminology.  It's not actually a lost 11

pallet, it's a pallet that just got received a few minutes ago 12

and needs to be put in a pick slot.13

Q And would you hear --  14

A That's an example.  15

Q Thank you.  And that example you just gave, would you hear 16

chatter on the radio if you're a forklift driver about the lost 17

pallet?18

A Yeah, that's where I'll get involved because I'll look 19

and, this isn't lost, it's on the dock.  It just got received, 20

and I'll have somebody, hey, go take that, put it in the pick, 21

they need it right now.22

Q And in the first situation where you said that someone 23

goes to a pick slot, there's nothing there, that's considered a 24

lost pallet.  Would that be heard on the radio as well?  25
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A Yeah, they would give it to the captain, captain would 1

call inventory control.2

Q And would other -- would that be something that there 3

would be chatter about on the radio?4

A Yes.  5

Q Okay.  And are there any other examples that you can give 6

that somebody might refer -- some employee might refer to as a 7

lost pallet?8

A Yeah.  It goes on and on.  There's a report that I look at 9

daily, it's called the Outstanding Put Away.  That's another 10

word for lost pallet, outstanding put away, stat 10, RDN -- 11

RDINWDRY.  It's a code that the pallets have, and then same 12

thing but with the FC at the end of it, those are two different 13

codes.  Those are lost pallets, they don't have a location yet.   14

It's not to say that they're lost, the terminology they're 15

lost.  But, say in the high rise, we got the automated cranes 16

up there, and they're going to pull a bolt out, the cranes are.17

 So I got a pallet that were received -- I got 30 pallets 18

that were received two weeks ago, you know, the schools order 19

them, all those, I don't know, Kellogg's or Cinnamon Toast 20

Crunch, whatever it is they're ordering.  It's pulling these 30 21

pallets out that have been up here, put away.  I know just 22

looking at the report that there's 20 pallets just populated on 23

there, and they're a couple weeks old.24

 Anybody else seeing that report is going to say, oh, these 25
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are lost.  I know it's bulk time, they're pulling them out.1

When the crane takes them from here, so on the system 2

traveling, because it kicks it, that lost pallet status, to an 3

RDINDRNW, I believe.4

Q Okay.   5

A So when it's traveling there, I know it's not a lost 6

pallet but inventory control may look at it as, oh, we have a 7

lost pallet.8

Q Now, every time you hear the term or the chatter on the 9

radio that someone says lost pallet in all of these various 10

circumstances, does that mean that somebody failed to follow a 11

procedure?12

A Not necessarily, not fail, because it's such a broad term.  13

It's such a broad term, and lost pallet is just what people 14

say.  Until you research and come to the very end, you can say, 15

yeah, that's a lost pallet.  But it's a loose term that's 16

thrown out there.17

Q So the terms being used, so it could be the case that 18

everybody thought -- is following proper procedures, but 19

there's still chatter on the radio about a lost pallet?20

A Correct.  The -- we're doing transfers in the warehouse 21

right now.  We're moving stuff -- it's a never-ending velocity.22

Stuff from the high rise, fast movers.  It was a fast mover six 23

months ago, now it's a dead item, so we move it to the 24

conventional side.  Vice versa.  We're doing a lot of those 25
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transfers.1

 Transfer team, the guys are doing that, could be in the 2

middle of doing it, just had an incident of this the other day.3

Stuff that was supposed to go from here to here, they were 4

still stacking it, you know, they created the labels.  They're 5

not even done with it, but now up in the high rise they're 6

calling for, hey, we got these lost pallets.  It's digging and 7

doing the research, which, you know, I know they weren't lost, 8

it's transfer saying, hey, we're moving it from here to here.9

Q And the individuals that were working on the labels, they 10

weren't failing to follow any procedure; is that correct?  11

A Correct.  It's -- when you're doing 24/7, and you're 12

shipping it out just as fast as you can receive it, that stuff 13

is -- you know, before it gets here, you know, you're needing 14

it to ship out.  It's all a timing issue.15

Q And when you do determine that you have a lost pallet, 16

and -- I'm going to strike that.17

Have you ever requested a CPDR for an inbound employee's 18

failure to follow proper procedures?19

A Yes.  20

Q Okay.  And how do you request a CPDR in those 21

circumstances?22

A I'll send an email.  23

Q Okay.  And who do you send an email to?  24

A I'll send it through the girls at work upstairs, the ones 25
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that handle the CPDRs with the information, what I've 1

researched, documenting, asking for a CPDR.2

Q And when -- after they -- and do they then provide you 3

with a CPDR?4

A Yes.  5

Q And do you receive a copy of the CPDR that they've put 6

together?7

A Yes, to have the individual sign off.  8

Q And do you or somebody on your team, like, how does the 9

sign-off process work?10

A I call for a CPDR, they send back the CPDR.  I'll call the 11

individual in the office, show them, have them sign off.  If 12

I'm off, Johnny may have them sign off on it, you know.  Vice 13

versa.  Dave may have them do it.  One of the supervisors will 14

have them sign off on it.15

Q And once the CPDR is signed off on, is a copy of that CPDR 16

saved in the normal scope and course of business?  17

A Yes, it is.  18

Q And do you return that CPDR to anyone or do you save it?  19

A I turn it in to be filed.  20

Q And can you think of any examples where you've requested a 21

CPDR for any employees failure to follow proper procedures?22

A Yeah, there's mistagging pallets, it's supposed to be Soy 23

Sauce but it's Worcestershire Sauce, they criss cross the two, 24

you got a mistagged pallet, entering a code date wrong, 25
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something gets out of rotation ends up being a dump.  1

Q And entering code dates, is that an inbound function?  2

A Yes, it is.  Don't mark something on a bill of lading, 3

it's short, the sign for it, we never actually got it, the 4

vendor wants their money for it, we got to pay for it.  5

Q Mr. Gomez, I put in front of you document marked as 6

Respondent's Exhibit 21.  Do you recognize this document?7

A Yes, I do.  8

Q And what is this document?  9

A It's me calling for 2 CPDRs on two of our employees.  10

Q Okay.  And what was the reason that you were calling for 11

CPDRs on these two employees?12

A They were both break down procedures.  With the top one 13

here, Raymond Paul (phonetic) that's -- he put in the wrong 14

expiration date which is one of the ones I was saying that's 15

going to cause a rotation issue and you see that one was over16

4,000 dollar dump that we took.17

Q What does that mean, a dump for the company?  18

A The end result is all the same, but it's a loss.  The 19

customers wanted that pallet, it was ordered, it was bought in 20

for somebody, now we ended up throwing this pallet away, 21

customers don't get their product and we lose the $4,000 plus 22

on it.  It's a breakdown in procedure.23

Q And do you recall issuing -- or do you recall receiving a 24

CPDR ignition with your request?25
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A Yes, I do.  1

Q Mr. Gomez, if you would look at the document that I've 2

marked as Respondent's Exhibit 22, do you recognize this 3

document?4

A Yes, I do.  5

Q And what is this document?  6

A It's a CPDR for what we were just discussing, the 7

expiration date.8

Q And did you issue this CPDR to the employee?  9

A Dwayne Thomas did this one.  I -- I called for it, Dwayne 10

Thomas had him sign it.11

Q And when you -- after calling for it, you would have 12

received a copy of this though once it was put together; is 13

that correct?14

A Yeah.  15

MS. DEMIROK:  Objection.  Leading.16

JUDGE TRACY:  All right.  Well --17

MS. INESTA:  I'll withdraw that question, Your Honor.18

Thank you.19

JUDGE TRACY:  Okay.20

Q BY MS. INESTA:  And, Your Honor, I'd like to -- and, 21

again, documents such as these CPDRs, are they maintained by 22

the company in the normal operations?23

A Yes, they are. 24

MS. INESTA:  Your Honor, I'd like to move to admit 25
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Respondent's Exhibits 21 and 22.1

JUDGE TRACY:  Any objections?2

MS. DEMIROK:  No, Your Honor.3

JUDGE TRACY:  Okay.  So, Respondent's Exhibits 21 and 22 4

are admitted into evidence. 5

(Respondent Exhibit Number 21 & 22 Received into Evidence) 6

Q BY MS. INESTA:  Mr. Gomez, this CPDR that was issued to 7

Mr. Paul, this is the CPDR that relates to your February 25th, 8

2014 email; is that correct?9

A Yes.  10

Q Mr. Gomez, if you could please look at what's been marked 11

as Respondent's Exhibit 23; do you recognize this document?12

A Yes, I do.  13

Q And what is this?  14

A It's a CDPR for the other person I requested on.  15

Q And does this CDPR relate to your February 25th, 2014 16

email?17

A Yes, it does.  18

Q And what was the nature of the violation that elicited the 19

CDPR?20

A It was a rotation that resulted, again, in a dump, a 21

breakdown in procedure. 22

Q And when you say breakdown in procedure, what was the 23

procedure that was not followed?24

A The receiver has to key in the correct -- he has to tag 25
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the correct product, he has to key in the correct date for the 1

rotation, it's his job.  If he doesn't do that, which happened 2

in this case here, you can see it's the end result is over 3

$2,000 dump and then again it's the customer -- the end result 4

is the same, it's just a different breakdown.  The end result 5

is the customer did not get the product that they ordered and 6

now we're short on that product along with the pallet that we 7

had to throw away.8

Q And with respect to Mr. Paul and Mr. Boaz, was the 9

breakdown in procedure the same for both of these individuals?10

A Yes.  11

MS. INESTA:  Your Honor, I'd like to move to admit 12

Respondent's Exhibit 23.13

JUDGE TRACY:  Any objections?14

MS. DEMIROK:  No, Your Honor.15

JUDGE TRACY:  All right.  So, Respondent's Exhibit 23 is 16

admitted into evidence.17

(Respondent Exhibit Number 23 Received into Evidence) 18

Q BY MS. INESTA:  Mr. Gomez, could you look at Respondent's 19

Exhibit 24?20

A Okay.  21

Q Do you recognize this document?  22

A Yes, I do.  23

Q And can you tell me what it is?  24

A It's me calling for a CPDR.  25
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Q Okay.  And what was the reason that you called for this 1

CPDR?2

A It was another breakdown in procedure.  This was a mistag.  3

It's the same -- the end result is, customers aren't get the 4

product they ordered.  Mistagged pallets cause mispicks, which 5

in result, they got 21 of the wrong cases, they did not get 6

what they ordered.7

Q So, what was the actual breakdown?  What procedure was not 8

followed that resulted in the 21 mispicks?9

A On this one here, with the receiver mistagging, not 10

verifying the correct product when he labeled it.  11

Q And he received -- Mr. Shreeve received discipline for 12

that; is that correct?13

A Yes, he did.  14

Q Mr. Gomez, if you could look at Respondent's Exhibit 25?  15

A Okay.  16

Q Do you recognize this document?  17

A Yes, I do.  18

Q What is it?  19

A It's the CPDR for what we just discussed.  20

Q And does this CPDR relate to the requested CPDR in your 21

January 17th, 2013 email?22

A Yes, it does.  23

Q And if you could read the verbal warning, the line 24

underneath it?25
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A Read this?  1

Q Yeah, the reason why -- the reason stated on the document 2

for the verbal warning --3

MS. DEMIROK:  Objection.  The document speaks for itself.   4

JUDGE TRACY:  I sustain the objection.5

Q BY MS. INESTA:  And you testified that this was a 6

procedural violation; is that correct?7

A Yes.  8

Q And is this an inbound function that Mr. Shreeve was 9

performing?10

A Yes.  11

Q Is Mr. Shreeve a forklift driver?  12

A Yes.  He was -- at this time he was a dual function -- at 13

the time, received/forklifter.14

Q Okay.  And if you go back to Exhibit Number 22, Raymond 15

Paul, what was Mr. Paul's position?16

A Receiver/forklifter.  17

Q And Mr. Boaz who is identified in Respondent's Exhibit 23, 18

could you tell me what his position was?19

A Receiver/forklifter.  These guys -- they receive and put 20

away the product that they receive, they do both functions on 21

it.  So, as they're receiving it, they're also inducting it.  22

MS. INESTA:  Your Honor, I'd like to move to admit 23

Respondent's Exhibit 25.24

JUDGE TRACY:  Any objections?25
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MS. DEMIROK:  Maybe I should have done this from the 1

beginning, but relevance.  I'd object to relevance.  2

JUDGE TRACY:  And are you talking about moving to admit 24 3

as well?4

MS. INESTA:  Yes, I would like to move to admit 24 as 5

well.6

JUDGE TRACY:  And your objection is as to both?  7

MS. DEMIROK:  Yeah, I would say that 24 would be hearsay 8

objection.9

JUDGE TRACY:  So, Ms. Inesta?10

MS. INESTA:  Your Honor, I think with respect to both in 11

terms -- well with respect to Respondent's Exhibit 25, it's 12

certainly relevant.  At issue here is an employee who was 13

disciplined for a procedural violation who performs the same -- 14

is in the same role as the employees who were disciplined in 15

this situation and also the testimony to date has been with 16

respect to these types of discipline that they kind of manifest 17

themselves in many different ways and that people are 18

disciplined when you can identify who was able to do it, so I 19

think with respect to Respondent's Exhibit 25 it's highly 20

relevant.21

I think Respondent's Exhibit 24 is also highly relevant.  22

With respect to the hearsay, it's not necessary being issued 23

for the truth of the matter asserted.  I think that it shows 24

that the state of mind of the employee, I think it shows the 25
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procedures that he follows and it relates to the Exhibit 25, 1

which is also relevant and shows that the same procedures that 2

were used for the employee at issue here were also used for 3

other employees and I think it's admissible just for that.  4

JUDGE TRACY:  So, I'm going to overrule the objections to 5

-- and admit Respondent's Exhibit 24 and 25 and same thing in 6

terms of -- it goes to the weight part of it, looking at the 7

time period, et cetera.  So, certainly, you can argue the 8

irrelevance of it.  So, Respondent's Exhibits 24 and 25 are 9

admitted into evidence.10

MS. INESTA:  Thank you, Your Honor.11

(Respondent Exhibit Number 24 & 25  Received into Evidence) 12

Q BY MS. INESTA:  Mr. Gomez, I have in front of you what's 13

been marked Respondent's Exhibit 26.  Are you familiar with 14

this document?15

A Yes, I am.  16

Q And is Mr. Boaz somebody who is on your inbound team?  17

A Yes, he is.  18

Q And if somebody on your inbound team who receives a CPDR 19

would you get a copy of that CPDR? 20

A Yes, to have them sign off on?  Yes.  21

Q And do you know what the CPDR was issued for?  What the 22

violation was that lead to the CPDR? 23

A It was another procedural -- this one, he mistagged -- the 24

end result is the same, the customer doesn't get their -- the 25
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customer doesn't get what they want is the end result.  1

Q Okay.  And when you say mistagged, can you be -- can you 2

tell me what that means in terms of what the procedure 3

violation was?4

A So, on this load here he didn't verify -- we have pallet 5

of salsa, pallet of marinara and it's a failure to verify -- I 6

have a label for marinara, a pallet for salsa, it's my job, I 7

have to make sure that's tagged as such and that's tagged as 8

such and that's where the breakdown was on those, they were 9

flip flopped, which the end result, the customer doesn't get 10

what they wanted.11

MS. INESTA:  Your Honor, I'd like to move to admit 12

Respondent's Exhibit 26.13

JUDGE TRACY:  Any objections? 14

MS. DEMIROK:  No, Your Honor.15

JUDGE TRACY:  Okay.  So, Respondent's Exhibit 26 is 16

admitted into evidence.17

(Respondent Exhibit Number 26 Received into Evidence) 18

MR. DAWSON:  Your Honor, may we have a moment off the 19

record?20

JUDGE TRACY:  Oh, sure.21

MR. DAWSON:  We just have an exhibit -- it's going to take 22

a minute to number.23

JUDGE TRACY:  Okay.  Let's go off the record.  24

(Off the record at 11:38 a.m.) 25
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MS. INESTA:  Thank you.  My apologies.1

JUDGE TRACY:  Okay.  You ready?2

MS. INESTA:  Yes.3

JUDGE TRACY:  Okay.  Let's go ahead and go back on the 4

record.5

Q BY MS. INESTA:   Mr. Gomez, if you could please look at 6

what's been marked as Respondent's Exhibit 27(a) through 27(e)?7

Do you recognize this document?8

A Yes, I do.  9

Q And what is it related to?  10

A It's another breakdown of procedures.  It's talking about 11

a CPDR.12

Q And what was the breakdown in procedure that resulted in 13

the CPDR? 14

A This was one of our forklifters, he put some product away 15

incorrectly.  It was a pallet of some flimsy beef, but he put a 16

big heavy pallet on top of it, crushing the bottom layer.  17

Q And who is Mr. Muller (phonetic)? 18

A He is a forklifter.  19

Q And is he on the inbound or outbound team?  20

A He's on the inbound.   21

Q And is he someone who reports to you? 22

A Yes, he does.  23

Q And does he also report to other supervisors and managers?  24

A To the inbound -- there's several of us.  25
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Q Okay.  And when CPDRs are requested, are other managers 1

copied on those emails? 2

A Yes.  3

Q And why is that?  4

A Keeping the whole team in the loop, everybody knows what's 5

going on.6

Q And is there any particular person that has to issue the 7

CPDR?8

A As far as the supervisors?  9

Q Yes.  Is there one designated person who --  10

A No, no.  11

Q -- issues all the CPDRs?  12

A No.  We all do it.  13

Q And if you look at Exhibit RX-27(c), can you tell me what 14

that is? 15

A It's hard to see here, but it's a still photo from a 16

camera of George putting the product in there, the double stack 17

in there where it gets crushed.18

Q And do you know how this still photo was captured?  19

A I believe this was from Johnny Banda that captured this 20

one -- yes.21

Q And do you know if there's any still photos that were 22

captured for the situation with respect to Mr. Meraz?  23

A No, I do not have any still photos of that incident.  24

Q Okay.  And would you have been able to capture still 25
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photos?1

A For the Meraz incident, no.  2

Q And why is that? 3

A We used to have the cameras on my desktop computer in my 4

office where I could log on, I had them all, I could watch 5

them, I could download a clip, I could do a screen shot, copy 6

and save one, which is what Johnny Banda did here when he 7

forwarded the information to us.  I can't do it -- with the 8

Meraz one I couldn't do it.  There's still a terminal that I 9

have access to the cameras in the command center, but I can't 10

go on there and -- it's a generic terminal that's turned on, I 11

don't have access to go in there.  I can't screenshot something 12

and forward it to my email or anything like that on it, it's 13

just a monitor.14

Q Mr. Gomez, if you could look at what's been marked as 15

Respondent's Exhibit 28, can you tell me what this document is?  16

A This is the CPDR for the incident we just talked about.  17

Q Okay.  So, this CPDR relates to this April 25th, 2014 18

email that we just discussed?  Respondent's Exhibit 27?19

A Correct.  20

Q And does it accurately reflect your understanding of what 21

the violation was that resulted in Mr. Muller receiving the 22

CPDR?23

A Yes.  24

MS. INESTA:  Your Honor, I'd like to move to admit 25
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Respondent's Exhibit 27(a) through (e) and Respondent's Exhibit 1

28.2

JUDGE TRACY:  Any objections?3

MS. DEMIROK:  With Respondent's Exhibit 27(a) and (b) I'd 4

object to hearsay, but no objection to Respondent's Exhibit 28.  5

JUDGE TRACY:  And then what about the remainder of --  6

MS. DEMIROK:  Or the remainder of that.  I mean, to be 7

complete, I suppose, I would object to all of it, but it seems 8

like 27(a) and (b) in particular are hearsay statements.  9

JUDGE TRACY:  Okay.10

MS. INESTA:  Again, Your Honor, this is a very similar 11

objection, I think, we respect to the other email.  I mean, as 12

to the hearsay, this is really going in as a business document.13

I think that it shows the procedures being followed, with 14

respect to the photo that it was not unusual to go and look at 15

a video even though the photos may be captured in a different 16

way, I think we have a similar situation here where an employee 17

-- where it's determined that an employee may have done 18

something wrong and there's been lots of testimony on people 19

saying that they did go to the video.  So, I think that it's 20

absolutely relevant.  So, I think as a business record it 21

should be admitted.22

JUDGE TRACY:  So, I'll overrule the objection to 27(a) and 23

(b) and, again, it will go to the weight of it and it's not to 24

-- it's just the procedural part of it and -- so therefore -- 25
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and then there aren't objections to the remainder to either of 1

the two exhibits.  So, Respondent's Exhibit 27(a) through (e) 2

and 28 are admitted into evidence.3

MS. INESTA:  Thank you, Your Honor.4

(Respondent Exhibit Number 27(a) through (e) and 28 Received 5

into Evidence) 6

Q BY MS. INESTA:  Mr. Gomez, do you think that the 7

discipline that was received by Mr. Meraz was appropriate?  8

A Yes, I do.  9

Q And your feeling that it was appropriate, does that -- is 10

that because of anything related to the Union?  11

A No, it's not.  12

Q At the time of the incident, did you know Mr. Meraz's 13

sentiments about the Union?14

A No, I did not.  15

Q And you testified regarding how you learned about the 16

Meraz incident, correct?17

A Correct.  18

Q And how did you learn of the Meraz incident?  19

A The prior night we had taken a large number of outs on a 20

customer due to a missing pallet.21

Q And at that time, did you know that it was Mr. Meraz who 22

had misplaced the pallet?23

A No.  24

Q When was the first time you would have learned that it was 25
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Mr. Meraz that misplaced the pallet?1

A When I did the research and looked at the LPN history on 2

it --3

Q So, prior to pulling -- go ahead, I'm sorry.  4

A -- see who the user is.  5

Q Okay.  So, prior to pulling the LPN history, you didn't 6

know it was Mr. Meraz?7

A Correct.  8

Q Were you -- do you know who the first person was who 9

pulled the LPN history? 10

A I pulled it on Saturday, if the inventory guy pulled it on  11

Friday night, but I pulled him on Saturday.12

Q    Do you believe you were the first management person to 13

pull the LPN history?14

A    Yes.  I was the only person in the building.   15

Q    On that Saturday?16

A    Yes.17

MS. INESTA:  Your Honor, if I could have a moment?   18

JUDGE TRACY:  Sure.  Let's go off record.19

Q    BY MS. INESTA:  Mr. Gomez --20

JUDGE TRACY:  Hold on.  Hold on.  Hold on.   21

MS. INESTA:  I'm sorry.22

JUDGE TRACY:  Are we -- let's go back on the record.23

THE COURT REPORTER:  I didn't get to go off.  So --  24

JUDGE TRACY:  Okay.  That's good.  Great.25
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MS. INESTA:  Sorry.1

Q    BY MS. INESTA:  Mr. Gomez, on the inbound side, do 2

supervisors and managers fill in for each other on a regular 3

basis?4

A    Yes.5

Q    Okay.6

MS. INESTA:  I have no more questions at this time.   7

JUDGE TRACY:  Okay.  Ms. Demirok?8

MS. DEMIROK:  Could I have a few moments to --  9

JUDGE TRACY:  Okay.  So let's go off the record.   10

(Off the record at 11:54 a.m.)11

JUDGE TRACY:  Back on the record.12

CROSS-EXAMINATION13

Q    BY MS. DEMIROK:  Okay.  So Mr. Gomez, could you tell us, 14

what -- what do receivers do?15

A    They verify product from incoming loads, verify the case 16

count, the items, code dates, catch weights, receive the 17

product in inventory.18

Q    Okay.19

A    Some have -- they have the dual function of put-away as 20

well, some of them.21

Q    So a receiver, they may put product away using a forklift, 22

right?23

A    Yes.24

Q    Some of them might, right?25
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A    (No verbal response).1

Q    Okay.  But not all of them --2

A    Correct.3

Q    -- will do that?  Okay.  But, as a receiver, receivers are 4

the one who actually tag the product when the -- when the 5

product gets there; is that right?6

A    Yes.7

Q    Okay.  And they're also the ones that put in the 8

expiration dates; is that right?9

A    Yes.10

Q    Okay.  So if we could take a look at Respondent's Exhibit 11

Number 22, and this was referencing a CPDR for Raymond Paul; is 12

that right?13

A    Yes.14

Q    And you said that he was -- he's a receiver/forklift 15

operator, right?16

A    Correct.17

Q    Okay.  But what -- what he got written up for, that was a 18

function of a receiver; is that right?19

A    Yes.  The expiration date.  Correct.20

Q    Okay.  And with the Respondent's Exhibit 23, if you to 21

take a look at that, this was a CPDR for a Michael Boaz.  And I 22

believe you testified he was a receiver/forklift operator, 23

right?24

A    Correct.25
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Q    Okay.  But, again, what he's being written up for has to 1

deal with expiration dates; is that right?2

A    Correct.3

Q    Okay.  And that's a function of a receiver; is that 4

correct?5

A    Correct.6

Q    Okay.  And now if you could take a look at Respondent's 7

Exhibit 25, this is a CPDR or Roy Shreeve?8

A    Yes.9

Q    Okay.  And you said at that time he was a 10

receiver/forklift operator; is that right?11

A    Yes.12

Q    Okay.  And this CPDR has to do with tagging procedures, 13

right?14

A    Correct.15

Q    Okay.  And that would be a function of a receiver; is that 16

correct?17

A    Correct.18

Q    Okay.  And if you could also take a look at Respondent's 19

Exhibit Number 26, again, this was for Michael Boaz, and -- 20

and, again, he's one of them who was a receiver/forklift 21

operator, right?22

A    Yes.23

Q    Okay.  But he's getting written up here for mistagging 24

product; is that correct?25
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A    Correct.1

Q    Okay.  And, again, that's a function of a receiver, right?2

A    Correct.3

Q    Okay.  So that's -- that's why it says, "Failing to follow 4

proper receiving procedures," correct?5

A    Correct.6

Q    Okay.  Now, you also talked about Respondent's Exhibit 7

Number 28.  And this one's from April 25th, 2014; is that 8

right?9

A    Yes.10

Q    Okay.  And this one is failing to follow put-away 11

procedures; is that correct?12

A    Correct.13

Q    Okay.  And put-away, that's for a forklift operator, 14

right?15

A    Correct.16

Q    Is that the function of a -- an inbound forklift operator, 17

right?18

A    Correct.19

Q    Okay.  And --20

A    Put-away could be -- it could be a shipping guy too,21

but --22

Q    Okay.  But the function itself is -- relates to an inbound 23

procedure, like putting it in a reserve slot; is that right?24

A    Yeah.  I'm just thinking, they did -- except verbiage, it 25
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could mean a slipping guy moving things too, but --  1

Q    Okay.  But --2

A    He -- he was performing a put-away function when he did 3

this.4

Q    Okay.  And Mr. Meraz was also performing a put-away 5

function when he got written up, right?6

A    The same -- same type deal.  It was a pallet move.7

That's -- -- that's what I was getting at.  It's all the same 8

verbiage.  Pallet move, put-away.  It's moving over stock.9

It's all -- it's all the same thing, it's just it's you call it 10

this, I call it that.11

Q    Okay.12

A    You say tomato, I say tomato.  It's the same thing.   13

Q    The same thing?14

A    Yeah.15

Q    Now, have you seen any others between this -- this, what, 16

April 25th, 2014 and the CPDR that -- that was issued to 17

Michael Meraz, was there anything in -- can you -- can you 18

recall an incident where there was a failing to follow this -- 19

a put-away procedure like this?20

A    I've done so much CPDRs over the course of my time.  I 21

don't know them off the top of my head, I really don't.  I'm 22

not the only supervisor that does them.23

Q    Uh-huh.24

A    Do CPDRs happen?  Yes.  Do they happen often?  Yeah.  Do  25
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-- do I have the knowledge right now?  Did I call for one, 1

did -- did -- one of my co-partners might have called for one.2

Q    Okay.  But, right now, you can't recall of any other 3

incident that was similar where -- where you issued a -- or you 4

requested a CPDR for an employee failing to follow put-away 5

procedures?6

A    Top of my head, let me see -- actually, I -- I can.7

Q    Okay.  Who's that?8

A    I don't -- I don't have specifics.  I don't have dates.  I 9

don't have specifics.  Somebody put a pallet away.  The pallet 10

next to it wasn't on there right.  They shouldn't have put the 11

pallet right there.  They saw the pallet, the one that was 12

already up there.  They put it away, knocking the other pallet 13

down.  So put-away procedure.  Let me see --14

Q    And that -- just that could be a safety concern, right?  I 15

mean --16

A    Same thing, yeah.17

Q    -- right?18

A    Same thing, yeah.19

Q    A pallet could fall down and hit somebody --20

A    Uh-huh.21

Q    -- is that right?  Okay.  And --22

JUDGE TRACY:  Can you say yes or no for the record, please?   23

THE WITNESS:  Oh.  Yes.24

Q    BY MS. DEMIROK:  And looking again at Respondent's 25
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Exhibit 28, here, in this incident, the product was actually 1

damaged; is that correct?2

A    Yes.3

Q    Okay.  Now, Mr. Meraz didn't damage any product, did he, 4

when -- with his incident?5

A    No.6

Q    Okay.7

A    On these -- the end result is the same thing.  The 8

customers were not getting the product.  Whether it's a short, 9

a mispick, they put the wrong code date in.  The end result of 10

all these, it's just a -- it's a breakdown in procedure where 11

at the end, the customer does not get the product.  They 12

ordered this, we brought it in for them, they don't get it.   13

Q    Okay.  But let's take a look at Respondent's Exhibit 23.  14

We already talked about that one.  But let's go back to that.  15

That's the one -- it involves putting the wrong expiration date 16

and having a dump for the Company.17

A    Okay.18

Q    Okay.  Now, you -- you don't actually know if the customer 19

ended up being short for that -- that product, right?20

A    I would have to go back and look at it to get the cost.21

I'm sure there was an emergency order, some maybe relaying out 22

when Jammer had to be called in that day to get a special order 23

in to ship it out to the customer, along with the 2300.  I do 24

know the 2300 was a dump though.25
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Q    Because the warehouse regularly keep things in overstock, 1

right?2

A    Yes.3

Q    Okay.  So if there's one pallet that was expired, it's 4

possible there was another pallet to ship out to the customer, 5

correct?6

A    Not always.7

Q    Not always.  But it's a --8

A    No.9

Q    -- possibility, right?10

A    There's a possibility and there's also a possibility that 11

we had none.12

Q    Okay.  But you don't know, looking from this CPDR, whether 13

or not the customer was shorted, do you?14

A    Correct.15

Q    Okay.  And that's the same for Respondent's Exhibit 22?   16

A    Again, pulling from the top of my head, I believe this was 17

when they were.  If I punch up that item number, I think it was 18

Coke bibs, and I want to say that we did short customers on 19

that.  I'd have to go back and look.20

Q    Okay.  But from the CPDR, you can't tell for sure, right?   21

A    No.  I'm just going by my memory of it, what I --  22

Q    Okay.23

A    -- think I remember on it.  You know, this is one that I -24

- if I -- I don't know.  I don't know if I can -- I don't want 25
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to speculate anything.  If I remember correctly, this was an 1

emergency truck load of Coke I think that we had to get in here 2

because we had some code date dumps.  If this is the one I'm 3

thinking.  But I -- I'm going from memory.4

Q    Okay.  Now, you also talked about breaks and the break 5

policy and you gave some examples that when you may have 6

instructed employees in the past to deviate from their 7

scheduled break; is that right?8

A    Yes.9

Q    Okay.  Now -- but those were only examples of when -- when 10

you gave instruction to do that; is that correct?   11

A    Can you tell me one more time, please?12

Q    So you talked about how employees may shift their breaks 13

around depending on the warehouse needs; is that --14

A    Yes.15

Q    Do you remember that?  Okay.  And you talked about how 16

employees may deviate based on, I don't know, the shipping or 17

the outbound schedule?18

A    Correct.19

Q    Okay.  And you gave some examples.  I can't recall exactly 20

what.  But you talked about how you would specifically -- would 21

instruct employees not to take their break with the crew but, 22

rather, keep working; is that right?23

A    Correct.24

Q    Okay.  So, to your knowledge, has employees ever taken 25
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breaks without giving -- getting permission to take it outside 1

of their -- their break area or their break time?2

A    If it happens, then they're breaking the rules doing it on 3

their own.4

Q    Okay.  And prior to January 24th, can you give us an 5

example of when you may have issued discipline to an employee 6

for taking their break outside of that period?   7

A    Prior to January 24th?  If I see somebody working outside 8

of their break, then I approach them, "Hey, you need to stop.9

Go take your break."10

Q    Okay.  And that happened with Mr. Phipps on February 11th, 11

right?12

A    Correct.13

Q    Okay.  So --14

MS. DEMIROK:  Actually, I don't have any further questions, 15

Your Honor.16

JUDGE TRACY:  Okay.  Ms. Inesta?17

MS. INESTA:  Just a few, Your Honor.18

JUDGE TRACY:  Okay.19

REDIRECT EXAMINATION20

Q    BY MS. INESTA:  Mr. Gomez, you -- you supervise the entire 21

inbound team for your shift; is that correct?   22

A    Yes, I do.23

Q    Okay.  And you don't just supervise forklift drivers, 24

correct?25
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A    Correct.1

Q    What other classes of employees do you supervise?2

A    The receivers, I overlook the dumping crew.   3

Q    And each of those groups have procedures that they need to 4

follow; is that correct?5

A    Yes, they do.6

Q    And when they don't follow those procedures, do they get 7

disciplined?8

MS. DEMIROK:  Objection, Your Honor; leading.   9

JUDGE TRACY:  If you could just --10

MS. INESTA:  I'll --11

JUDGE TRACY:  -- please rephrase the question.12

Q    BY MS. INESTA:  What happens when any of the members on 13

your team, regardless of their stated positions, what happens 14

when they fail to follow procedures?15

A    When there's -- when there's an error that results in a 16

loss, product being dumped, the customer not getting the 17

product, when there's -- when there's an error and I can 18

research and I can say without a doubt I'm comfortable -- 19

comfortable and I have all the facts, there's no gray area, 20

then I do a CPDR.21

Q    Okay.  And are you always able to identify the person at 22

fault?23

A    No, you're not.24

Q    Okay.  So, for example, in a -- in a -- if there's been a 25
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failure to follow the put-away procedure, can you always 1

identify the person responsible?2

A    No, you can't.3

Q    Can you give me an example of that?4

A    What comes to my head, a couple -- I don't know, a few 5

months back we had a -- it was -- it was a large number of 6

outs, if I remember correctly, it was -- now, remember, when I 7

say a pallet, this could be a pallet.  We bought this one -- 8

what do you call it carafe, carafe --9

UNIDENTIFIED SPEAKER:  Carafe.10

THE WITNESS:  -- we brought this one special order one in 11

for the Hilton or whoever wants it; the receiver tags it, puts 12

an LPN.  That's one pallet there.  We have a lot of special 13

stuff like that.  I remember this one, it had about a dozen or 14

so little boxes.  Some were multiples, some were just one.  It 15

was put away up in overstock.  And it's dry product.  So it sat 16

up there for several weeks.  Over the course of that several 17

weeks, because there's multiple things on there, it gets moved 18

from A to B to here to here to here to here and there's so many 19

hands that touched it.  End result, long story -- fast forward, 20

there was two boxes I believe and they were probably -- each 21

box the size of this --22

JUDGE TRACY:  And so you're pointing to -- so part of this 23

is that you have a transcript here and so explain what --  24

THE WITNESS:  Okay.25
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JUDGE TRACY:  -- what you're pointing to.1

THE WITNESS:  Oh, the -- this pitcher.  The -- the two 2

boxes were 12 inches long by maybe four inches wide.  Real 3

thin.4

So, anyways, over the course of several weeks, the product 5

gets move from numerous forklifters all over the place.6

Finally when it gets to go in the -- the pick slot, instead of 7

two boxes that I believe had 18 in it for 36, it was only one 8

box.  So one box had had the LPN.  So that goes in the pick 9

slot where it gets picks out.  And now the system is saying, 10

"Hey, you're supposed to have 30-some-odd cases in there and 11

there's only 18.  We looked all over.  We looked overall.12

Because it was some special order, something that was brought 13

in for somebody.14

I myself sent -- spent several days looking for it.  One of 15

my co-partners picked me up on a forklift in a cage and we 16

looked overall the top of the aisles.  It was finally found in 17

between the aisles, the little space there.  During the 18

movement, one of the cases shimmied off and it fell.  We looked 19

at it.  We could not tell because so many people touched it, 20

you can't say who did it.  I couldn't do a CPDR on it.  I don't 21

know who did it.22

Q    BY MS. INESTA:  Had you been able to able to determine who 23

had done that, would they have been issued a CPDR?  Would have 24

you -- would you have requested one?25
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A    Absolutely.1

Q    Did you ever have anyone, when you told them to go take 2

their break, respond to you that, "You should go check with 3

your lawyers?"4

A    Yes, I did.5

Q    Who was that?6

A    Steve Phipps.7

Q    Anybody other than Mr. Phipps ever tell you to do that?8

A    No.9

MS. INESTA:  No more questions, Your Honor.   10

JUDGE TRACY:  Ms. Demirok?11

MS. DEMIROK:  No, I have no follow-up.12

JUDGE TRACY:  Okay.  All right.  Mr. Gomez, thank you very 13

much.  Please don't discuss your testimony with anyone else 14

until after the close of this hearing.15

THE WITNESS:  All right.16

JUDGE TRACY:  Okay.  Thank you.17

THE WITNESS:  Thank you.18

JUDGE TRACY:  Go ahead.  Yeah.19

All right.  So, Mr. Dawson, and, Ms. Inesta, anything else?20

MR. DAWSON:  No, Your Honor.  Respondent rests.   21

JUDGE TRACY:  Okay.  And, Ms. Demirok, in terms of 22

rebuttal, do you know yet if you're going to be having any 23

rebuttal testimony?24

MS. DEMIROK:  I would like this opportunity to speak with 25
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the Region before I -- but at this moment, I don't think so, 1

but I'd like to speak with them.2

JUDGE TRACY:  Okay.  All right.  So what we'll do is we'll 3

go off the record so you can do that and then I will also, in 4

the meanwhile, figure out how to deal with the three 5

transcripts.  Okay?6

MS. DEMIROK:  Okay.7

JUDGE TRACY:  All right.  So let's go off the record.   8

(Off the record at 12:16 p.m.)9

JUDGE TRACY:  Okay.  All right.  So we're back on the 10

record.11

And I think we left off -- Ms. Demirok, any rebuttal?12

MS. DEMIROK:  No rebuttal, Your Honor.13

JUDGE TRACY:  Okay.  All right.  So at this point the 14

record is going to be closed.  However, we had the outstanding 15

issue of the three transcripts from the three audio recordings.16

I understand that this afternoon you guys took the time to go 17

through it and so they are now ready to be admitted into 18

evidence.19

One of the things we also spoke about with someone else, 20

but I hope the message got to you guys, was that way that they 21

see have to be numbered is as C because unfortunately with 22

some -- having different court reporters, the case continuing 23

on, the record -- the transcript's already been created for the 24

exhibits.  And so this is just going to need to be added later.   25
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And what -- what we can do is we'll note for the record 1

that this is the -- the correct version that anybody should be 2

referring to.  So -- and I know that you need to make copies 3

and to put stickers on them, and we'll do that after we close 4

the record.5

But at this point, Ms. Demirok, could you just sort of 6

introduce those into the record?7

MS. DEMIROK:  Yes, Your Honor.  So the first transcript is 8

GC Exhibit Number 20(c) --9

JUDGE TRACY:  Okay.10

MS. DEMIROK:  -- and that is a transcript of the audio 11

recording that has already been admitted into evidence as 12

20(a), that's an audio recording of an interaction with Michael 13

Meraz, Daniel Santamaria on January 21st, 2016.   14

JUDGE TRACY:  Okay.  All right.  And any objections?15

MR. DAWSON:  No -- no objection, Your Honor.  I would note, 16

and we've -- especially in regard to -- to Exhibit 20(c), 17

because of some of the background noise and so forth, the three 18

of us really tried to get it -- as much of a verbatim 19

transcript as we --20

JUDGE TRACY:  Okay.21

MR. DAWSON:  -- could.  It's -- you know, I mean we tried.22

JUDGE TRACY:  Okay.23

MR. DAWSON:  And -- and -- and, you know, we -- we all 24

worked together very well, but it -- there were just some 25
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things that we just couldn't -- the three of us listened to it 1

over and over again and we just couldn't make out what was 2

being said.  So there's still some inaudibles.  But we do agree 3

that at this point the transcript is helpful enough to be 4

probative.5

JUDGE TRACY:  Okay.6

MR. DAWSON:  But, again -- and I -- I think that's in 7

regard to all three transcripts.8

JUDGE TRACY:  Okay.9

MR. DAWSON:  We can --10

JUDGE TRACY:  So you're saying -- what you're saying to me 11

is that it's better and probably the best it could be being 12

done as an uncertified --13

MR. DAWSON:  It is, Your Honor.14

JUDGE TRACY:  -- transcript?15

MR. DAWSON:  It is.  And I will say I have a new 16

appreciation for Your Honor's instruction to have people not 17

talk over each other, because it is next to impossible to 18

figure out who's saying what.19

JUDGE TRACY:  Yeah.20

MR. DAWSON:  So -- but no -- no objection.21

JUDGE TRACY:  No objection.  So GC Exhibit 20(c) is 22

admitted into evidence.23

(General Counsel Exhibit Number 20(c) Received into Evidence)24

MS. DEMIROK:  Thank you, Your Honor.25

JA 2637

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 457 of 611



VTranz 
www.avtranz.com · (800) 257-0885 

877

So the next one is GC -- it's been marked as GC Exhibit 1

Number 21(c).2

JUDGE TRACY:  Uh-huh.3

MS. DEMIROK:  And this is a transcript of the audio 4

recording that has been entered into evidence as 21(a).  And 5

this is a recording of a meeting held on February 1st, 2016 6

between Michael Meraz, Daniel Santamaria and Ivan Vaivao.  And 7

so at this time I'd move to enter that into evidence.   8

JUDGE TRACY:  And any objections?9

MR. DAWSON:  No objection, Your Honor.10

JUDGE TRACY:  Okay.  But same qualifier in --11

MR. DAWSON:  Same qualifier.12

JUDGE TRACY:  -- terms of the -- the --13

MR. DAWSON:  Yes, Your Honor.14

JUDGE TRACY:  -- attempt to be as verbatim as possible?15

THE WITNESS:  Yes.16

JUDGE TRACY:  All right.  So General Counsel's 17

Exhibit 21(c) is admitted into evidence. 18

(General Counsel Exhibit Number 21(c) Received into Evidence)19

MS. DEMIROK:  And then, finally, Your Honor, I have what's 20

been marked as GC Exhibit Number 22(c).21

JUDGE TRACY:  Okay.22

MS. DEMIROK:  And this is the transcript for the audio 23

recording that had been admitted as 22(a).  And this is a 24

meeting between Steven Phipps, Tim O'Meara, and Ivan Vaivao.25
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And I believe we also spoke -- there's -- there's a fourth 1

person that speaks on here and she's listed as Ivinna 2

(phonetic), and we were going to stipulate that that's the same 3

as Mary Lee Ivinna.4

MR. DAWSON:  That's correct.5

JUDGE TRACY:  Okay.6

MR. DAWSON:  And I believe she was identified at some point 7

in the record.  I can't recall by who.  But, yes, we --8

JUDGE TRACY:  She's somewhere in the record?  Okay.   9

MR. DAWSON:  She -- yeah.10

MS. DEMIROK:  Yeah.11

MR. DAWSON:  I believe so.12

MS. DEMIROK:  I'm not sure what her last was, but Mary Lee 13

was in the record --14

JUDGE TRACY:  Okay.15

MR. DAWSON:  Right.16

MS. DEMIROK:  -- at some point.17

JUDGE TRACY:  And --18

MS. DEMIROK:  And so --19

JUDGE TRACY:  Go ahead.20

MS. DEMIROK:  And so at this time I would move to admit GC 21

Exhibit Number 22(c).22

JUDGE TRACY:  Any objection?23

MR. DAWSON:  Subject to the same qualification I mentioned 24

earlier.  But no objection.25
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JUDGE TRACY:  Okay.  So GC Exhibit 22(c) is admitted into 1

evidence.2

(General Counsel Exhibit 22(c) Received into Evidence)3

JUDGE TRACY:  Okay.  And then is there anything else?4

MR. DAWSON:  There -- there was just the one matter that I 5

had asked for --6

JUDGE TRACY:  All right.7

MR. DAWSON:  -- Your Honor's leave to put on the record.8

There -- there's been a video mention of the incident with 9

Mr. Meraz and the testimony.  We've -- we've provided a copy 10

to -- to the Region and we have a copy.  Unfortunately 11

neither -- neither of us were able to open it.  And that was 12

the reason that it wasn't submitted in the indicates.  So I 13

just wanted to mention for the record in case there was a 14

question on here.15

JUDGE TRACY:  And for the General Counsel, have you -- were 16

you able to open it?17

MS. DEMIROK:  I -- I was not able to open it either.18

JUDGE TRACY:  Okay.  All right.  So that's noted for the 19

record.20

Anything else?21

MR. DAWSON:  Not -- not for Respondent, Your Honor.22

MS. DEMIROK:  Not from the General Counsel.   23

JUDGE TRACY:  Okay.  So before I do my closing thing, one 24

thing I want to note is -- and we're going to -- I'm going to 25
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do the kind of closing thing about the briefs.  But I really 1

would appreciate if what appeared to be pretty technical, 2

simple, yet sort of not simple in my mind was the -- all these 3

different duties of people, the forklift operators.  Obviously 4

things changed.  There were distinctions.  And maybe it's a 5

distinction without a difference or there is a distinction.6

Receivers, forklifters, et cetera.  So I'd really appreciate if 7

in the brief, in the facts, really explain that.  Because that 8

appears to be quite a -- of importance to the General Counsel 9

and -- and perhaps for the Respondent not quite so important.10

So it would be helpful to me.11

And that just kind of struck me because, you know, the rest 12

the law is pretty straightforward applying the law.  But that 13

part seemed to me to be confusing for me.14

MR. DAWSON:  Sure.15

MS. DEMIROK:  Okay.16

JUDGE TRACY:  Maybe it wasn't confusing, but I felt a 17

little bit confused about what everybody was saying and -- and 18

the significance of it all about the jobs.  Not to say that 19

nobody did it -- that the witnesses were poor on that, not at 20

all.  It's all there.  It just would help to kind of explore 21

and to flush it out, what the different duties were.  And, you 22

know, just the -- the different functions that they -- that 23

they held.24

MS. DEMIROK:  Okay.25
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JUDGE TRACY:  Okay?1

MR. DAWSON:  Yes, Your Honor.2

JUDGE TRACY:  All right.  So I will prepare and file with 3

the Board my decision in this proceeding.  A copy will be 4

served on each of the parties.  You're reminded to refer to the 5

Board's rules and regulations for information regarding the 6

filing of briefs and proposed findings for my consideration and 7

regarding the procedures before the Board after the issuance of 8

a judge's decision.9

Now that all the evidence is in, you may assess your case.10

You have a better opportunity to assess your case.  Certainly 11

if you're looking to settle the case or anything like that, let 12

me know.  And any -- we can arrange for that.13

So I will allow until July 14th for the filing of any 14

briefs and any proposed findings and conclusions.  Those briefs 15

should be filed directly with the Judges Division in 16

San Francisco, regardless of whether they're mailed or E filed.17

And any requests for extensions of time need to be made to the 18

Chief Judge, Judge Etchingham, in San Francisco.  And the 19

positions the parties need to be in such motion and served on 20

all of the parties.21

It's policy of the Division of Judges to grant 22

discretionary extensions only when they're clearly justified.23

And requests for extensions must contain specific reasons and 24

show that the requesting party cannot reasonably meet the 25
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current deadline.1

So there being nothing further, the trial is now closed and 2

we're off the record.3

(Whereupon, the hearing in the above-entitled matter was closed 4

at 4:48 p.m.)5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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C E R T I F I C A T I O N 1

This is to certify that the attached proceedings before the 2

National Labor Relations Board (NLRB), Region 28, Case Numbers 3

28-CA-167910 and 28-CA-169970, Shamrock Foods Company and 4

Bakery, Confectionary, Tobacco Workers' and Grain Millers 5

International Union, Local Union No. 232, AFL-CIO-CLC and at 6

the National Labor Relations Board, Region 28, 2600 North 7

Central Avenue, Suite 1400, Phoenix, Arizona 85004, on 8

Thursday, June 9, 2016, at 9:09 a.m. was held according to the 9

record, and that this is the original, complete, and true and 10

accurate transcript that has been compared to the reporting or 11

recording, accomplished at the hearing, that the exhibit files 12

have been checked for completeness and no exhibits received in 13

evidence or in the rejected exhibit files are missing.  14

15

16

       17

 Jacqueline Denlinger 18

   Official Reporter  19

20

21

22

23

24

25
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JD(SF)–37-16
Phoenix, AZ

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

DIVISION OF JUDGES
SAN FRANCISCO BRANCH OFFICE

SHAMROCK FOODS COMPANY

and Case 28–CA–169970

BAKERY, CONFECTIONERY, TOBACCO
WORKERS’ AND GRAIN MILLERS
INTERNATIONAL UNION, LOCAL UNION
NO. 232, AFL–CIO–CLC

Sara S. Demirok, Esq., for the General Counsel.
Todd A. Dawson, Esq., and Nancy Inesta, Esq.,
   for the Respondent.
David A. Rosenfeld, Esq., for the Charging Party.

DECISION

STATEMENT OF THE CASE

AMITA BAMAN TRACY, Administrative Law Judge. This case was tried in Phoenix, 
Arizona from May 24–27, 2016, and on June 9, 2016. 1 Bakery, Confectionery, Tobacco 
Workers’ and Grain Millers International Union, Local Union No. 232, AFL–CIO–CLC 
(Charging Party or Union) filed the charge on February 18.  The General Counsel issued the 
complaint on March 30, and consolidated complaint on April 25.2  Shamrock Foods Company 
(Respondent or Employer) filed timely answers to the complaint and consolidated complaint.  

The complaint and amended complaint alleges that Respondent violated Section 8(a)(3) 
and (1) of the National Labor Relations Act (the Act) (1) when on January 24, it subjected its 
employees including Steve Phipps (Phipps) to stricter enforcement of its previously unenforced 
break schedule; (2) when on January 26 and February 11, it subjected Phipps to closer 
supervision; (3) when on February 1, it issued a verbal warning to Michael Meraz (Meraz); 

                                                
1 All dates are 2016 unless otherwise indicated.
2 At the hearing, the General Counsel moved to withdraw complaint paragraphs 5(a) through (c), and 

6(a) through (c), and 6(g) (Tr. 251).  I granted the motion and severed case 28–CA–167910, and 
remanded those allegations to the Region 28 Regional Director (Tr. 252, 754). At the hearing, the General 
Counsel also initially sought to amend the complaint but then essentially withdrew the request (Tr. 252–
254).  In addition, a ruling on Respondent’s motion to dismiss relating to some of the aforementioned 
complaint paragraphs is moot (GC Exh. 1(n)).  
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2

and (4) when on February 11, it verbally disciplined Phipps.  The General Counsel further 
alleges that Respondent violated Section 8(a)(4) and (1) for these same actions because Phipps 
and Meraz gave testimony to the National Labor Relations Board (the Board) in the form of 
affidavits and/or testified at a Board hearing in case 28–CA–150157.

5
As discussed below, I find that Respondent violated the Act as alleged.

On the entire record,3 including my observation of the demeanor of the witnesses,4 and 
after considering the briefs filed by the General Counsel and Respondent,5 I make the following

10
FINDINGS OF FACT

I.  JURISDICTION AND LABOR ORGANIZATION

Respondent, an Arizona corporation, maintains an office and place of business in 15
Phoenix, Arizona, from which it is engaged in the wholesale distribution of food products.  
During the 12-month period ending February 18, Respondent purchased and received at its 
facility goods valued in excess of $50,000 directly from points outside the State of Arizona.  
Accordingly, I find that Respondent has been an employer engaged in commerce within the 
meaning of Section 2(2), (6), and (7) of the Act.  Further, Respondent admits, and I find that the 20
Union is a labor organization within the meaning of Section 2(5) of the Act.

                                                
3 Although I have included citations to the record to highlight particular testimony or exhibits, my 

findings and conclusions are not based solely on those specific record citations but rather on my review 
and consideration of the entire record for this case.  Furthermore, the transcripts in this case are generally 
accurate, but I make the following corrections to the record: “Tr.” for transcript; “L.” for line: Tr. 50, L. 
5: “air raid” should be “error rate”; Tr. 95, L. 22: the speaker is Ms. Demirok, not Ms. Inesta; Tr. 123, L. 
20: “can” should be “scan”; Tr. 126–127, L. 25–L. 1: “this service” should be “disservice”; Tr. 138, L. 3: 
the speaker is not Ms. Demirok, but is Ms. Inesta or Mr. Dawson; Tr. 145, L. 17: “imitated” should be 
“initiated”; Tr. 164, L. 7–8: “June 6” should be “GC”; Tr. 256, L. 21: the speaker is Judge Tracy, not “the 
witness”; Tr. 311, L. 8: the speaker after the number “22” should be Judge Tracy, not Ms. Demirok; Tr. 
341, L. 2: “Santa-Marina” should be “Santamaria”; Tr. 664, L. 20: “884” should be “8(a)(4)” and “883” 
should be “8(a)(3)”; Tr. 670, L. 1” 884” should be “8(a)(4)”; Tr. 724, L. 21: “canceling” should be 
“counseling”; Tr. 727, L. 11: “two” should be “you”.  In addition, throughout the record the term “pallet” 
is misspelled as “palette”.      

4 I further note that my findings of fact encompass the credible testimony and evidence presented at 
trial, as well as logical inferences drawn therefrom.  A credibility determination may rely on a variety of 
factors, including the context of the witness’ testimony, the witness’ demeanor, the weight of the 
respective evidence, established or admitted facts, inherent probabilities and reasonable inferences that 
may be drawn from the record as a whole.  Double D Construction Group, 339 NLRB 303, 305 (2003); 
Daikichi Sushi, 335 NLRB 622, 623 (2001) (citing Shen Automotive Dealership Group, 321 NLRB 586, 
589 (1996)), enfd. 56 Fed. Appx. 516 (D.C. Cir. 2003).  Credibility findings need not be all-or-nothing 
propositions—indeed nothing is more common in all kinds of judicial decisions than to believe some, but 
not all, of a witness’ testimony.  Daikichi Sushi, 335 NLRB at 622.  I have carefully considered the
testimony in contradiction to my factual findings, but I have discredited such testimony.    

5 The Charging Party joined the General Counsel’s brief.  Other abbreviations used in this decision 
are as follows: “GC Exh.” for General Counsel’s exhibit; “R Exh.” for Respondent’s exhibit; “GC Br.”
for the General Counsel’s brief; and “R. Br.” for the Respondent’s brief.  
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II. ALLEGED UNFAIR LABOR PRACTICES
   

A. Background and Organization

Respondent employs approximately 800 employees in a Phoenix warehouse (Tr. 418–5
419).6  These employees include order selectors, loaders, forklift operators, sanitation, inventory 
control, and runners.    

Respondent admits that the following individuals are supervisors within the meaning of 
Section 2(11) of the Act and agents within the meaning of Section 2(13) of the Act: Daniel 10
Santamaria (Santamaria), human resources business partner; Richard Gomez (Gomez), David 
Garcia (Garcia), and Johnny Banda (Banda), inbound warehouse supervisors; Brian Nicklin 
(Nicklin), inbound warehouse manager; Ivan Vaivao (Vaivao), warehouse manager; Tim 
O’Meara (O’Meara), operations manager, and Mark Engdahl (Engdahl), vice-president of 
operations.  Gomez, Garcia, and Banda, whose supervisor is Nicklin, directly supervise the 15
receivers and forklift operators including Phipps and Meraz (Tr. 336, 661–662).  Nicklin reports
to Vaivao, who reports to O’Meara.  O’Meara transitioned to the Phoenix warehouse from an
Albuquerque warehouse operated by Respondent in December 2015, and formally began on 
January 1 (Tr. 667, 783).  Finally, O’Meara reports to Engdahl (Tr. 95).  

20
At all relevant times, Respondent utilized a progressive discipline policy at the Phoenix 

warehouse (Tr. 29).  Respondent’s Associate Handbook lists the progressive discipline steps as 
follows: Step 1 Counseling, Step 2 Verbal Warning, Step 3 Written Warning, Step 4 Final 
Warning/3-Day Suspension, and Step 5 Termination (GC Exh. 2).7  However, discipline may 
start at any level.  When an employee is issued a verbal warning on a constructive performance 25
discussion record (CPDR or C.P.D.R.), he is given 7 weeks to remain error free of the same 
violation.  If the 7 weeks pass without the same violation, then the verbal warning “falls off” and 
future disciplinary matters begin at the first step of progressive discipline, rather than proceeding 
to the subsequent step in progressive discipline (Tr. 32).  If during the 7 weeks, the employee 
commits the same category of violation, then Respondent issues the next step of the discipline30
(Tr. 31–33).    

B. Respondent’s Operations

On January 24, due to a variety of business reasons, Respondent divided operations at the 35
Phoenix warehouse by inbound (receiving) and outbound (shipping) teams (Tr. 42–44, 158, 227; 
R Exh. 9).8 In anticipation of the change in operations, beginning on Monday, January 4, the 
employees “rebid” or submitted bids for their shifts (R Exh. 10; Tr. 229).  Leading up to the 
                                                

6 Respondent refers to its employees as associates (Tr. 104).  In this decision, I use the statutory term 
“employee.”  

7 Contrary to the terms in the employee handbook, O’Meara and Vaivao testified that although 
counseling is the first step of discipline in the disciplinary policy, they both begin any disciplinary penalty 
at a verbal warning on a CPDR (Tr. 783–784, 811, 816).  Furthermore, O’Meara and Vaivao admitted that 
the first step for discipline is actually counseling which they learned when testifying as Federal Rules of 
Evidence 611(c) witnesses (Tr. 783, 811). 

8 Previously, from February 8, 2015 through January 24, Respondent operated on a 24-hour basis, 
with three shifts per day (Tr. 221).  All forklift operators reported to Nicklin (Tr. 157, 224).  The forklift 
operators and receivers took their breaks all together (Tr. 224).     
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January 24 change in operations, Respondent’s managers and supervisors held several meetings 
to discuss the schedule change and the rebidding process (Tr. 446).

In inbound (receiving) work, warehouse employees receive products from vendors 
delivered by truck drivers.  Third-party individuals unload products from the trucks and break 5
down the pallets (Tr. 138).  Receivers verify the accuracy, quality and quantity of products 
received (Tr. 138).  Thereafter, the receiver creates a 20-digit license plate number (LPN) for 
each product which is then placed on a pallet to be put away (Tr. 138–139).  Forklift operators 
(put away forklift operators) then scan each product, location and level and put away products in 
designated locations including reserve slots within the warehouse (Tr. 138, 451, 456, 499, 555–10
556); this process is part of the “put away” procedures (Tr. 453).  These designated locations are 
not specific and precise for each product but are rather certain areas within the warehouse (Tr. 
455–456).  Forklift operators may also replenish products for the order selectors (Tr. 452).  

When performing their duties, inbound forklift operators use an electronic system to 15
determine which pallet of product needs to fill an empty pick slot (Tr. 52).  Thereafter, the 
forklift operator scans the label on the product and then scans the location, such as a reserve slot, 
where the pallet is being moved (Tr. 143).  The computer system asks again to confirm the 
location, and the pallet is rescanned (Tr. 141–143).  

20
In outbound (shipping) work, warehouse employees ship products to customers.  Forklift 

operators (replenishment forklift operators) move products from reserve slot to a pick slot (Tr. 
452–454).  Pickers (order selectors) select cases based on work orders, label the products and 
move the products from the pick slot to the conveyer belts or to a cart to cross docking, and then 
loaders move the product to the trucks (Tr. 99–101, 175; R Exh. 6). If there is a full pallet pull, 25
the picker is bypassed by the forklift operator who pulls the pallet and moves it to the loading 
dock (Tr. 371, 454).  

If a product cannot be found, a forklift operator will call inventory control on his radio to 
find the product (Tr. 454).  When a pallet of product becomes missing, an inventory control clerk 30
is tasked with trying to find the missing pallet (Tr. 66–67, 562).        

If a case of product is not delivered to a customer, it is defined as a “short” or “out” error 
(Tr. 38, 345, 363, 476).9  These errors can affect the employees’ pay as well (Tr. 117, 203).  A 
mispick occurs when a picker selects and sends to a customer a product that he did not order (Tr. 35
38).

                                                
9 Various types of shorts to customers can occur.  Examples include a warehouse short when a vendor 

does not provide the item to the Employer who must subsequently short the customer.  The customer then 
has the option of taking a reduced number of items or substituting the missing item with another item (Tr. 
111–113, 345–346).  A trans short or inventory control short occurs when a customer orders an item, a 
picker selects the item and confirms that the warehouse has the item, but the customer does not receive 
the product (Tr. 114–116). 
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C. Recent Litigation History

This case arises out of the latest union organizing campaign at the Phoenix warehouse.10  
Subsequently, the Union filed numerous unfair labor practice charges against Respondent.  From 5
September 8 through 16, 2015, Administrative Law Judge Jeffrey Wedekind presided over an 
unfair labor practice hearing, and on February 11, issued a decision finding that Respondent 
committed 20 violations of the Act during the course of the Union’s organizing campaign, 
including unlawfully discharging and disciplining employees (Tr. 771–772).  Shamrock Foods 
Co., JD(SF)-05-16, 2016 WL 555903 (February 11, 2016).  The parties filed exceptions and 10
cross-exceptions to Judge Wedekind’s decision, and thus, the decision is not final.  

Simultaneously, on September 8, 2015, the General Counsel filed an action seeking relief 
pursuant to Section 10(j) of the Act in the United States District Court for the District of Arizona, 
which was granted on February 1 (Tr. 771).  Overstreet v. Shamrock Foods Co., CV-15-01785-15
PHX-DJH.  In support of the petition, the General Counsel filed affidavits from Meraz, dated 
June 17, 2015, and from Phipps, dated May 21, 2015, May 28, 2015, and August 31, 2015  (Tr. 
508, 700–703, 771; R Exh. 15).11  

Thereafter, on June 10, Administrative Law Judge Keltner Locke issued a decision20
dismissing a complaint because the credited evidence failed to establish that Respondent knew 
about union activities or the existence of antiunion animus.  Shamrock Foods Co., 2016 WL 
3213011 (June 10, 2016).  Again, the decision is not final as the parties filed exceptions and 
cross-exceptions.  

25
Judge Wedekind and Judge Locke’s decisions, which are pending before the Board on 

exceptions, are not binding authority on me.  See Long Ridge of Stamford, 362 NLRB No. 33, 
slip op. at 1 fn. 3 (2015), citing St. Vincent Medical Center, 338 NLRB 888 (2003).   
These decisions cannot be used to support a showing of antiunion animus or lack thereof.  

30
D. The Union Organizing Campaign

Phipps began organizing the Union in the Phoenix warehouse in late 2014 (Tr. 662–
663).12  As he had throughout most of 2015, Phipps continued to pass out Union flyers in 
February and April, as well as talking about the Union to his colleagues during breaks (Tr. 664–35
665).  Throughout 2015, Phipps passed out union flyers and met with employees during the 
breaks (adjusting his break times as needed) (Tr. 663–664).  Recently, Phipps and Meraz passed 
out a December 2015 flyer which indicated that there was a change in upper management, and 
that although Respondent changed the warehouse manager, Respondent had not changed its anti-
union fundamental policies (Tr. 666; GC Exh. 19).  Also in December 2015, Phipps and others 40
protested outside the Phoenix warehouse (GC Exh. 24).  From February 9 through 11, Phipps 
                                                

10 Previously, the Teamsters attempted to organize Respondent’s employees in the Phoenix 
warehouse.  At that time, the Board determined that Respondent committed several violations of the Act.  
See Shamrock Foods Co., 337 NLRB 915 (2002), enfd. 346 F.3d 1130 (D.C. Cir. 2003).  The Teamsters 
organizing campaign was unsuccessful.

11 Some, if not all, these affidavits formed a part of the investigation in case 28–CA–150157.
12 As background, in April 2015, Phipps announced to his coworkers and supervisors during the lunch 

break that he was on the union organizing committee, and would answer any questions (Tr. 663).  
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passed out a union flyer highlighting the District Court’s decision to grant the Board’s request 
for Section 10(j) relief (Tr. 673–674; GC Exh. 9).  Phipps testified during the September 2015 
trial, and his affidavits were used to support the Board’s request for injunctive relief.  Phipps also 
attended the January 6 oral arguments for the Section 10(j) injunction (Tr. 703, 771).              

5
Meraz learned about the union organizing campaign in November 2014 from Phipps, and 

became actively involved in the union campaign in April 2015 when he signed an authorization 
card (Tr. 501, 504).  Like Phipps, Meraz passed out union flyers throughout most of 2015 and 
discussed the benefits of union representation (Tr. 506, 513, 516–517, 568; GC Exh. 19). 
Although Meraz did not testify in the September 2015 trial, he attended the trial for 2 days (Tr. 10
508).  In addition, his affidavit was used as a supporting document for the Board’s request for 
injunctive relief.  

As for Respondent’s knowledge of union activity, Santamaria, Vaivao, and Nicklin
admitted to being aware of the union organizing campaign and that some employees were 15
interested in being represented by the Union at the warehouse (Tr. 25, 104, 436).  Vaivao
testified that employees approached him, complaining that union organizers were “harassing” the 
employees, and asked, “hey, how can you make it stop, how can you tell these guys to stop” (Tr. 
104–105). Since at least April 2015, Vaivao also admitted that he knew Phipps was involved in 
Union activities (Tr. 105, 107, 151).  Vaivao knew that Phipps along with other employees 20
handed out flyers promoting the Union (Tr. 108–109, 167–168).  Gomez also seemed generally 
aware through “hearsay” that Phipps was organizing on behalf of the Union but he denied 
knowing that Meraz was involved (Tr. 388–389, 858).  Vaivao admitted that he knew Meraz 
favored the Union after the unfair labor practice hearing in September 2015 as well as knowing 
that Meraz had written a statement for the Board (Tr. 804, 813).  25

In addition, Vaivao admitted to being aware in September 2015 that the General Counsel 
made a request for Section 10(j) relief under the Act, and that the request was granted in 
February (Tr. 186, 190).13  Vaivao’s knowledge came from the posting Respondent was ordered 
to place in the warehouse (Tr. 190).  30

E. January 24: Employees’ Breaks

Respondent always provides a meal break and two 15-minute breaks to its warehouse 
employees (Tr. 90).  Since the January warehouse reorganization, Respondent requires 35
employees on the inbound and outbound teams to take their breaks with their teams (Tr. 215–
216, 231, 273, 279–280, 785).  In fact, for years, Respondent has scheduled breaks for 
employees, and these break times rarely varied, but could fluctuate based upon the decision of a 
supervisor (Tr. 103, 276, 303, 327, 445, 789, 808–809, 827–828).  Generally, employees should 
take their breaks at the same time (Tr. 157).  Employees commonly know the break times for 40

                                                
13 Incredulously, O’Meara denied being aware of the district court injunction, and denied reading the 

notice posting required by the district court order (Tr. 420–421).  I did not find O’Meara to be a credible 
witness.  O’Meara testified in a defensive manner, and denied knowledge of adversarial matters affecting 
the Phoenix warehouse (Tr. 421).  As the newly appointed Phoenix operations manager, one would expect 
O’Meara to have more knowledge than knowing “some things are going on” of the legal matters affecting 
his warehouse.  In response to whether he has seen any union flyers, O’Meara cavalierly responded that 
he has seen “stuff that’s been thrown in the break room” (Tr. 421).    
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each shift, and tickers and electronic message boards announce break start and end times (Tr. 
102, 159, 272).

However, since the January warehouse reorganization, Respondent began posting and 
enforcing the schedules for breaks for each shift for the employees (Tr. 156, 158, 389–390; R. 5
Exh. 8; GC Exh. 11(a) and 11(b)).  Also Respondent began posting the breaks on the weekly 
schedule (GC Exh. 12; Tr. 157–158, 270).          

On January 24, at the beginning of the new shift schedules, Banda met with Phipps and 
two other inbound forklift operators (Tr. 676–677, 718, 778).  Banda told them that breaks and 10
lunch times were now posted, and needed to be taken at scheduled times (Tr. 676, 779).  Phipps 
told Banda that it was a change in policy to post breaks on the schedule and to enforce that 
employees take breaks during the scheduled times (Tr. 676).  Phipps testified that Banda replied 
that there was a change in policy enforcement (Tr. 676).14  The meeting lasted only a few 
minutes (Tr. 780).15

With regard to enforcing the break rules, Phipps credibly testified that prior to the 
January reorganization, “[W]e are allowed to take those as long as we didn’t exceed the 
timeframes pretty much wherever we wanted to as long as it didn’t interfere with what was going 
on the floor.  And everybody was very careful about that. So I would just wait, for example, 20
instead of taking my second break at 1:00, I would take it at 1:20 or 1:30 when the other crews 
went to lunch.” (Tr. 665, 693, 716).  Phipps altered his break schedule so he could distribute 
union flyers and talk to employees on other break times.  Phipps described how he would begin 
the week by taking his breaks as designated but as the week progressed would alter the times of 
his breaks so he could speak to the employees who took breaks during other times (Tr. 664–665).  25
Phipps testified that in January with the new schedules and shifts, Respondent began enforcing 
the break schedule for all inbound forklift operators (Tr. 716–717).15  

Current forklift operator Matt Sheffer (Sheffer) testified that break times have been 
designated for the many years he has worked at the Phoenix warehouse (Tr. 650–651).16  But 30
Sheffer explained that prior to January, he had always had flexibility of when to take his breaks 
depending on the urgency of his workload (Tr. 652).  In January, Banda and Gomez told Sheffer 

                                                
14 Banda denied telling Phipps that there would be a change in enforcement of the break policy (Tr. 

779).  I credit Phipps’ version of this conversation as Banda’s statement contradicts Respondent’s actions 
subsequent to the organization change where the break policy was communicated in writing on the 
schedules and where Respondent enforced the policy that breaks should be taken by employees at the 
times designated.  Furthermore, Sheffer also confirmed that Respondent told him that he must take his 
breaks during the designated time periods.

15 I credit Phipps’ testimony regarding the enforcement of the break policy as it was corroborated by 
the testimony of current employee Matt Sheffer, who I found credible and sincere.

16 Sheffer was a supervisor for 18 years before he voluntarily stepped down and has been an inbound 
forklift operator for the past 4 years (Tr. 833).  
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that he must take his breaks during designated times (Tr. 652).  However, prior to January, 
Sheffer testified that there was no discussion of break times, and that he had never been 
disciplined for taking his breaks during non-designated times (Tr. 652).17  

F. January 26 and February 11: Respondent’s closer supervision and discipline of Phipps   5

On January 26, Phipps took his lunch break at 11:15 rather than 11:00 due to workload 
issues (Tr. 677–678).  Thereafter, Gomez sent an email with the subject line of “Break/Lunch” to 
Vaivao and other supervisors and managers (GC Exh. 16).  Gomez wrote, “Inbound 1st shift 
lunch is 11:00 – 11:30.  Walking by the upstairs breakroom I noticed Steve Phipps & [receiver] 10
Roy Aja in there at 11:40am.”  Gomez continued, “I went in and told them individually it was 
time to get back.  Roy told me he went up late cause he was receiving specialty.  I told him lets 
stick to the assigned times and we may have to stop receiving a truck for lunch.  Steve told me he 
was helping shipping and was getting bulk.  I told him lets stick to the assigned times.  He said 
shall I just drop everything.  I told him communicate with the shipping dock captain that he 15
would be gone for 30min if situation arises again” (GC Exh. 16; Tr. 679).  Gomez testified that 
he sent the email to all supervisors to communicate the information conveyed due to the recent 
reorganization of the warehouse (Tr. 390–393, 397).18  Vaivao and Nicklin testified similarly (Tr. 
306–307, 463–465).19    

20
On February 11, Nicklin and Gomez saw Phipps on the receiving dock around break time 

(Tr. 153, 406, 745; R Exh. 16).20  Phipps decided to work through his break that day, and visit the 
employees on break in the break room (Tr. 674).  Nicklin and Gomez approached Phipps, asking 
him if he knew when break time was and reminding him to take his break (Tr. 153, 155).  Phipps 
testified that the break time was actually over, and Gomez asked him if he had taken his break 25
(Tr. 675).  Phipps told Nicklin and Gomez that Respondent never enforced its break policy, and 

                                                
17 I found Sheffer to be a highly credible witness.  Sheffer has no obvious interest in this proceeding.  

Furthermore, Sheffer’s prior experience as a supervisor for many years at Respondent further bolsters his 
testimony.  Finally, as a current employee who testifies in a manner which contradicts statements by his 
supervisors, Sheffer’s testimony was particularly reliable since he is testifying against his own economic 
interest.  Avenue Care & Rehabilitation Center, 360 NLRB No. 24, slip op. at 1 fn. 2 (2014); 
Bloomington-Normal Seating Co., 339 NLRB 191, 193 (2003).  See also Flexsteel Industries, 316 NLRB 
745 (1995), enfd. 83 F.3d 419 (5th Cir. 1996).  

18 On January 27, Gomez replied to an email sent by Gutierrez to Banda and him, informing them that 
they asked an employee to take his scheduled breaks and lunch (GC Exh. 18).  On February 5, Gomez 
sent an email to Nicklin and Banda describing how he enforced the break and lunch times for two 
employees who exceeded the time permitted or the time that the break/lunch needed to be taken (GC Exh. 
17).  Nicklin responded to Garcia, Banda, Gomez and Shreeve, stating “We need to make sure everyone 
is breaking at the times set by the supervisors.” (GC Exh. 17).  Nicklin commented that further incidents 
of not taking breaks as scheduled would result in these employees receiving verbal CPDRs.  

19 Vaivao testified that he has received emails similar to the one sent by Gomez, copying other 
supervisors and managers, concerning employees not taking their breaks when scheduled (Tr. 317–321).  
However, Vaivao could not recall specific examples (Tr. 324–326). Nicklin similarly could not recall 
specific examples (Tr. 466–467, 475–476).

20 Nicklin, Gomez and Phipps provided differing accounts of when the conversation took place on 
February 11, and what was actually said.  These differences are to be expected, and determining what was 
actually said and when is not relevant to the outcome in this decision.  What is relevant is that Nicklin and 
Gomez observed Phipps not taking his break, and based on Phipps’ comments, they spoke to their 
superiors about their interaction with Phipps.
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that they were changing its enforcement (Tr. 675).  Phipps also told them that he takes his breaks
as needed so he can speak to employees about the Union and that Nicklin and Gomez may verify 
this with the attorneys (GC Exh. 8; Tr. 676, 721–722).21  Phipps told them that Nicklin was not 
allowed to change or enforce policy while there was a union campaign (Tr. 676).22  

5
Thereafter, Phipps took his break with other employees (Tr. 681).  Phipps passed out the 

union flyer regarding the Section 10(j) injunction, and made comments about the results (Tr. 
681).  After 10 minutes on break, Phipps went back to work (Tr. 681).  A couple hours later, 
Gomez told Phipps to go to O’Meara’s office (Tr. 681).      

10
Meanwhile, Nicklin and Gomez reported their encounter with Phipps to Vaivao who then 

called Engdahl and Karen Williams (Williams) (GC Exh. 8; Tr. 406, 460).23  Vaivao spoke to 
human resources, and then informed O’Meara about the situation (GC Exh. 8).  O’Meara asked 
that Phipps be brought into his office for a coaching opportunity.  Vaivao told Gomez to tell 
Phipps to come to the administrative offices (Tr. 408).         15

Then, Vaivao and O’Meara met with Phipps in O’Meara’s office (Tr. 151–152; GC 
Exh. 8).24  At the start of the meeting, Phipps placed his cell phone on the table to record the 
conversation (GC Exh. 8, 22(a) and (b); Tr. 423).25  

20
O’Meara asked Phipps about not taking his breaks as posted.  Phipps responded that 

Respondent changed the break policy as to how Respondent enforced this schedule.  O’Meara 
stated that he did not know what Phipps was speaking about with regard to policy and 
enforcement (GC Exh. 9 and 22(b)).  Phipps acknowledged the break times and that they were 
posted on the schedule.  O’Meara told Phipps that the break schedule was posted and if 25
employees do not follow the schedule then “we have to counsel them and coach them to make 
sure they follow the schedule” (GC Exh. 22(b)).  Phipps asked if this meeting was a disciplinary 

                                                
21 Vaivao created a statement, signed on February 17 but drafted on February 12, memorializing the 

incident on February 11 involving Phipps (GC Exh. 8; Tr. 165).  This statement differs significantly from 
Vaivao’s testimony.  In contrast to his statement, Vaivao testified that when Nicklin and Gomez came to 
talk with Vaivao about Phipps comments’ regarding breaks, O’Meara overheard and asked them to send 
Phipps to talk with Vaivao and him (Tr. 153–154).  Furthermore, Vaivao failed to provide significant 
details as to his next steps after learning of Phipps’ comments.  I do not credit Vaivao’s testimony nor do 
I credit his contemporaneous notes due to Phipps’ audio recording. 

22 After his encounter with Phipps, Nicklin wrote a statement documenting the incident (R Exh. 14).  
Gomez also wrote a statement that same day about the incident (R Exh. 20; Tr. 832).  Gomez noted that it 
was 1:10 pm, and that Phipps said he takes his break when he sees fit, and that in the middle of a union 
campaign Respondent cannot change policy (R Exh. 20).  Phipps denied saying that he takes breaks when 
he wants to or when he sees fit (Tr. 721–722).

23 Williams’ position was not identified in the record.
24 This meeting with Phipps was the first meeting where O’Meara called a Phoenix warehouse 

employee into his office (Tr. 161–162, 426–427). O’Meara later added that when he was operations 
manager in Albuquerque, he had many discussions with employees in his office as he had an open door 
policy (Tr. 788). 

25 Phipps’ testimony corroborated the audio recording of the meeting.  
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action but O’Meara denied as such but said this was a “counseling session” for Phipps to know 
when to take his breaks (Tr. 160; GC Exh. 8).26  Phipps told O’Meara and Vaivao that 
Respondent was changing the enforcement of its break policy in the middle of a union 
organizing campaign (GC Exh. 8).  Again, O’Meara denied knowing what Phipps was referring 
to, but said he must adhere to posted break schedules and that he could do what he wanted during 5
the designated break time (GC Exh. 8).  Phipps explained that Respondent had changed the 
enforcement of the break policy as it was not enforced in December 2015.  Vaivao stated that 
nothing changed with the break policy and Phipps needed to take breaks with the rest of the 
team.  Thereafter, the meeting concluded (GC Exh. 22(b)).            

10
On February 11, and after the District Court granted the Board’s request for Section 10(j) 

relief, O’Meara sent a letter addressed to Phipps, although the contents of the letter are addressed 
to all Phoenix warehouse operations employees (GC Exh. 23).  In relevant part, O’Meara writes, 
“I also wanted to say a few quick things about the prior situation with the Bakery, Confectionery, 
Tobacco Workers and Grain Millers Union.  Obviously, everything that happened last year took 15
place a long time before I came back here, so I don’t know much about what happened or what 
was said or done.  I will say it’s pretty remarkable that after more than a year, the union 
apparently still doesn’t have the cards from enough people to get an election.  In my opinion, 
that’s a pretty strong statement” (GC Exh. 23).  

20
G. February 1: Respondent Issues Verbal Warning to Meraz   

On Wednesday, January 13, Meraz worked as an inbound forklift operator on the second 
shift (Tr. 53, 123).  On this day, Meraz explained that he was refilling a selection slot for the 
outbound portion of the warehouse (Tr. 558).  Included as part of his duties was to place a full 25
pallet or 30 cases of ranch buttermilk dressing which was special ordered for a catering 
company.  Meraz could not recall specific details of the special order pallet move, but denied that 
he could have placed it in the wrong slot (Tr. 586–587).  Respondent’s warehouse had no further 
items of this special order product. 

30
On Saturday morning, January 16, after reviewing from his home the reports from the 

prior evening, Vaivao noticed 30 cases of one item, or one pallet, was missing and not delivered 
to a customer, causing a short of 30 items (Tr. 111, 119, 146–148, 283, 799).  The missing pallet 
was the same special order pallet Meraz refilled in a selection slot on January 13.  Vaivao began 
inquiring as to how the 30 shorts occurred.  Vaivao testified that it is rare to short a customer 30 35
cases of one item that was specifically ordered for a catering company (Tr. 111, 146, 211–212).  

Thereafter, Vaivao called Gomez and Nicklin, asking them to find out what happened to 
the pallet (Tr. 118–119, 268, 485).  Gomez had already noticed from the reports that Respondent 
had shorted a customer 30 items the day before (Tr. 365–366).  Gomez testified that he 40
ultimately found the pallet after investigating for 1 hour where the pallet was supposed to be 
placed and by whom it was incorrectly placed (Tr. 365–367, 372–374).  Of Respondent’s 
                                                

26 I do not credit Vaivao and O’Meara’s testimony regarding the February 11 meeting with Phipps.  
Vaivao and O’Meara repeatedly denied that they told Phipps that the meeting was a counseling session 
but the audio recording directly contradicts their testimony (Tr. 160–161, 424; GC Exh. 22(b)).  
Furthermore, in direct contrast to the audio recording, O’Meara denied having any knowledge of Phipps 
mentioning during their conversation his talking with employees about the Union during his breaks (Tr. 
423).  
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managers and supervisors at Respondent, Gomez was the first to learn that Meraz last handled 
the missing pallet (Tr. 859).  Gomez reported to Vaivao that Meraz scanned one location but that 
the pallet was missing from the location scanned and in a different location (Tr. 120, 268).  
Vaivao told Gomez to proceed with a C.P.D.R.  (Tr. 122, 132, 284, 374–375).    

5
Vaivao testified that he recommended a C.P.D.R. due to “special circumstances” and a 

“perfect storm” (Tr. 122, 282–283, 798).  Vaivao stated, “This is a real special circumstances 
that this pallet came in the same day, was put away the same day, and we lost it that same day”
(Tr. 122, 214).27  Vaivao also explained that before inventory control could research where the 
missing pallet went, the truck needed to leave the warehouse for other deliveries (Tr. 126–127). 10
Vaivao testified that the timing also created these “special circumstances” where there were no 
additional pallets of this product and the product needed to be delivered that day (Tr. 127).  
Vaivao stated that he did not consider whether Meraz’ scanner malfunctioned, explaining that if 
the scanner failed to work, then no location could have been scanned (Tr. 124–125).  

15
Before he made the decision to discipline Meraz, Vaivao testified that he did look into the 

possibility of another forklift operator moving the pallet but Nicklin reviewed the video footage 
which shows that Meraz operated the only forklift in the area and the “transaction was very, very 
clean” showing that Meraz put the pallet in the wrong location (Tr. 125, 283, 485–486).28  
Vaivao testified, “I think I looked at the video.  It was like, ‘Well. Yes, go ahead and administer 20
a CPDR.  It’s consistent with what I see’” (Tr. 285).

After the investigation, on January 16, Gomez sent an email to human resources, copying 
Vaivao, Nicklin, Banda and Garcia, stating, “I need a CPDR on Mike Merz [sic] for not 
following putaway procedures.  On 1/13 he moved LPN 634319637 logically to CL2023105 but 25
pallet was physically placed in CL2022505.  This error resulted in 30 shorts” (GC Exh. 7; Tr. 
375–376).29          

Also on January 16, inventory control clerk Robert “Lyric” Coleman (Coleman) sent an 
email to Vaivao along with others regarding the same missing pallet Meraz refilled in a selection 30
slot on January 13 (GC Exh. 7; Tr. 135).  Coleman reported that a pallet of ranch buttermilk 
dressing was received on January 15 by a receiver (GC Exh. 7; Tr. 138).  Coleman explained, 
“Pallet was received on 1/15/2016 by Tim Franks physically but couldn’t be found in the reserve 
it was scanned into or the previous reserve it was scanned in before this one.  This is a full pallet 

                                                
27 Gomez, Nicklin, and Vaivao testified that the pallet came to the warehouse on Friday, January 15, 

and went missing the same date.  The record does not support their testimony, and thus, I will not credit 
their version of events regarding Meraz’ discipline.  Both Meraz’ CPDR explanation as well as the task 
sheet from January 13 shows that the missing pallet was moved by Meraz on January 13.  No other 
evidence was presented to show that Meraz or any other employee moved the pallet again between 
January 13 and 16.    

28 The video could not be opened by any of the parties, and could not be entered into evidence (Tr. 
879).  Garcia and Vaivao testified that they reviewed the video footage before issuing the C.P.D.R. to 
Meraz (Tr. 283, 285, 343–344).  

29 Many of the witnesses testified regarding “put away procedures.”  Put away procedures are not 
written in any of Respondent’s rules, procedures, manuals or handbooks (Tr. 143).  Based on witness 
testimony, improper put away procedures refers to many examples such as failing to properly put away a 
product which then is crushed due to falling (Tr. 381–382), or placing a pallet of produce in the wrong 
temperature zone which is then a product loss (Tr. 382).     
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pull of 30CS so it’s quite frustrating I couldn’t locate this pallet ALL night.  Is there any way for 
future I can track FTO’s for the night to see if or when they actually make the truck or not???  
That way I’m not potentially looking for pallet that may have physically already left the entire 
warehouse! All 30 cases have been locked in CORPCTLR1.  We took 30 outs on this as a result”
(GC Exh. 7).30  Coleman further explained that he checked numerous pick slots including the slot 5
where the item was physically scanned, and also up and down aisle 20 around the pick slot (GC 
Exh. 7).

On or about Thursday, January 21, Gomez and Garcia met with Meraz and gave him a 
verbal written warning completed on a CPDR (Tr. 54, 337).31  Vaivao made the final decision to 10
issue the C.P.D.R. to Meraz (Tr. 110).  The C.P.D.R. form stated that Meraz “failed to follow 
proper putaway procedures on 1/13/2016.  Associate moved LPN 634319637 logically to 
CL2023105, but physically placed pallet in CL2022505.  This error resulted in 30 shorts” (GC 
Exh. 5).32  In other words, Respondent alleged that Meraz failed to put away a pallet in the proper 
cooler location (CL) which caused the pallet to be missing and created a short, or unavailability, 15
to the customer (Tr. 52–53; 61, 338).33  Meraz allegedly placed the pallet one bay over from 
where the pallet belonged (Tr. 65).  The distance between where the pallet was scanned and 
where it was located was approximately 10 feet apart (Tr. 134).  The C.P.D.R. form also stated 
that “any future occurrence of this kind within the next 7 weeks may result in further disciplinary 
action” (GC Exh. 5).  20

Meraz initially refused to sign the C.P.D.R. form, and told Gomez and Garcia that he 
wanted to speak with Santamaria (Tr. 342–343, 519).34  Garcia called Santamaria and told him 
that Meraz was coming to speak to him about the C.P.D.R. and that he would scan the C.P.D.R. 
and the task sheet, which shows Meraz’ pallet moves on January 13 (Tr. 343).  After leaving the 25
meeting with Gomez and Garcia, Meraz then went to Santamaria who was in his office.  Meraz 
complained that he incorrectly received a C.P.D.R. for allegedly failing to follow proper put 
away procedures (Tr. 55). Meraz recorded the entire conversation (GC Exh. 20(a) and (b)).  
Meraz explained how he believed he could not be responsible for the missing pallet, since he 
worked as an inbound forklift operator and “30 shorts is for outbound side of work” (Tr. 523, 30
561; GC Exh. 20(a) and (b)).  Furthermore, Meraz told Santamaria that no one contacted him 
that evening about the missing pallet, and he would have looked for it as well (Tr. 525–526).  
Meraz disagreed that the inventory control employee could not have found the missing pallet 
since it was found only two bays over (Tr. 526).  Meraz told Santamaria that he planned to “file”
allegations with outside agencies because he disagreed with the discipline (Tr. 56, 524).  35

                                                
30 Coleman did not testify.  The record lacks an explanation for why Coleman used the date of 

January 15 as when this pallet came into the warehouse; Tim Franks worked as a receiver, who reviews 
products received in the warehouse.  

31 Garcia testified that his investigation of the incident involving Meraz consisted of only reviewing a 
report which indicated that Meraz was the last employee to handle the missing pallet (Tr. 340).  

32 Santamaria described the “put away procedures” as taking the pallet of product, scanning the pallet 
and putting the pallet in the appropriate location (Tr. 72).  

33 In this situation, the CL number referenced in the C.P.D.R. refers to a location in the warehouse 
(Tr. 64, 133).  For example, CL2023105 refers to cooler location, aisle 20, 231 is the bay location, and 05 
is the level in the bay (bays go up to level 6, 30 feet in the air) (Tr. 64–65, 134, 205).  Bay 231 has three 
slots within the bay (Tr. 134).  

34 Vaivao testified that he received a phone call informing him that Meraz refused to sign the 
C.P.D.R. (Tr. 137).  
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Santamaria went with Meraz to the warehouse floor to physically review the locations at 
issue (Tr. 59, 61, 527).  After seeing the location where the pallet was found, Santamaria stated 
that inventory control should have been written up (Tr. 528; GC Ex. 20(a) and (b) at 7 (“Ok, hey,
if anything why isn’t the inventory guy written up as well?”)).  Meraz complained that there 5
were issues with the scanners which could have caused the error (Tr. 68, 528–529).  On the way 
back to Santamaria’s office, Santamaria and Meraz called over another forklift operator, and 
asked the employee to confirm that the scanner system sometimes kicks the locations from the 
forklift operators’ scanners when they are in aisle 18 through 20 (Tr. 67–68, 70, 79–80, 530, 
587–588).  Thereafter, Santamaria told Meraz he needed to “do some research” and investigate 10
such as speaking with inventory control, and would get back with Meraz (Tr. 52–53, 61–62).    

Subsequently, Santamaria reviewed Meraz’ pallet movements on January 13 (Tr. 70, 74).  
Santamaria testified that he did not speak to Gomez or Garcia about the C.P.D.R. they issued to 
Meraz (Tr. 71).  Despite stating that he would do so, Santamaria did not speak to Inventory 15
Control Clerk Coleman who looked for the missing pallet (Tr. 70, 74, 76–77).

On January 25, Vaivao sent an email to Nicklin telling him to send to Santamaria all 
information he had regarding the issue of the missing pallet, and to copy O’Meara on the email 
(GC Exh. 7).35  Vaivao explained that after learning that Meraz refused to sign the C.P.D.R., he 20
asked Nicklin to send the information to Santamaria since Meraz mentioned to Garcia that he 
would be going to Santamaria (Tr. 136).  Thereafter, Santamaria, along with O’Meara, received 
an email from Nicklin on January 25 with the subject line, “FW: CPDR – Mike Meraz/FW: 
Missing Pallet Item #2263551” (GC Exh. 6).  The email included as an attachment a screen shot 
of Meraz’ tasks on January 13 (GC Exh. 6).  This screen shot shows that Meraz pulled the 25
special pallet order at 18:30, and at 18:32 Meraz scanned that product into CL2023105 which 
was not the location where the special order pallet was ultimately found (Tr. 79; GC Exh. 6).    

After his investigation, Santamaria recommended disciplining Meraz because he 
determined that Meraz was the last employee to handle the pallet, and inventory control could 30
not find the pallet at the location where it was scanned (Tr. 77–78, 85, 88).  Santamaria did not 
consider the possibility that Meraz’ scanner failed to function properly at the time of the incident 
(Tr. 78–79).36  Santamaria also did not consider whether another forklift operator moved the 
product to the location where it was ultimately found, not where it was scanned (Tr. 80).  
Santamaria explained that because forklift operators are paid by their “moves” of pallets, a 35
forklift operator would not move a product without scanning the item (Tr. 80–81).  

Before Santamaria met with Meraz, Meraz approached Vaivao about the C.P.D.R. (Tr. 
139, 266).  Vaivao told Meraz that Santamaria planned to talk with him, and that Santamaria and 
Vaivao would both go over the C.P.D.R. with Meraz (Tr. 139–140, 266–267).40
                                                

35 Vaivao testified that he told Nicklin to copy O’Meara on the email because “he’s my boss.  I 
normally copy him on everything that comes my way.  I make sure that he understands” (Tr. 137).

36 Garcia and Gomez testified that a couple of months prior to the hearing, Respondent repaired the 
warehouse antennas that transmit information from the scanners to the computer system (Tr. 348, 385).  
Respondent repaired the signals on these antennas many times in the past year because the forklift 
operators complained that they were losing signal (Tr. 348, 385).  When the scanners lose the signal, the 
forklift operators are frozen out of the computer system (Tr. 348).  Gomez admitted that the forklift 
operators complained to him about the scanner system kicking them out (Tr. 385).      
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On February 1, Santamaria and Vaivao met with Meraz to discuss the C.P.D.R. (Tr. 78, 
128–129; GC Exh. 21(b)).  Meraz recorded this conversation as well (GC Exh. 20(b)).  
Santamaria testified that this was the first time he spoke to Vaivao about this incident with Meraz 
(Tr. 128).37  Santamaria told Meraz that he would be receiving discipline for the incident because 5
Meraz was the last employee to “touch” the pallet; Meraz disagreed (Tr. 553).  Meraz told 
Vaivao and Santamaria that he spoke with Coleman after he was initially presented the C.P.D.R 
(Tr. 619–620).  Coleman told Meraz that the pallet was not physically located as indicated in the 
C.P.D.R. (GC Exh. 21(b)).  During this meeting, Santamaria and Vaivao told Meraz that 
Coleman would be addressed separately (GC Exh. 21(b)).  10

Meraz ultimately signed the C.P.D.R. (GC Exh. 5).  Santamaria testified that he could 
recall only one other inbound forklift operator being disciplined for failing to follow proper 
putaway procedures but he could not recall any details (Tr. 82–84). Respondent did not 
discipline any other employees over this incident with Meraz, including the inventory control 15
clerks (Tr. 801–802).     

Vaivao provided an example of a disciplinary action issued to a forklift operator.  
Respondent issued a verbal warning to Carl McCormack, on March 24, 2015, when he 
mislabeled 24 apple juice cases which resulted in a mispick and ultimately, a short to a customer 20
(R Exh. 18).  Shortly thereafter, Respondent suspended McCormack for excessive mispicks 
which resulted in shorts to customers (R Exh. 19).  

Nicklin testified that previously, inbound forklift operators have been disciplined for 
failing to follow putaway procedures (Tr. 477).  When asked to provide details, Nicklin could not 25
provide any specifics, and stated, “I know it’s happened.  I don’t recall exactly when” (Tr. 477).  

Gomez explained that he issued verbal warnings in February 2014 to forklift 
operators/receivers for a break down in procedures when the incorrect expiration date for a 
product was entered into the system (R Exh. 21, 22, 23).  However, the discipline concerned the 30
receiver function, not as a forklift operator (Tr. 861–862).  In addition, Gomez issued a verbal 
warning to another receiver/forklift operator in January 2013 when he mistagged pallets which 
resulted in mispicks (R Exh. 24, 25).  But again, this discipline concerned the receiver function, 
not forklift operation (Tr. 862).  Finally, in April 2014, Gomez issued a verbal warning to 
another forklift operator for failure to follow putaway procedures when he improperly stacked 35
pallets causing the product to be crushed (R Exh. 27a –27e, 28).  Gomez included photos of the 
aisle in which the forklift operator improperly stacked the pallets.  Gomez also testified that other 
forklift operators have been disciplined for similar incidents as Meraz but could not provide any 
specific details (Tr. 866).      

40

                                                
37 Vaivao’s testimony is inconsistent, and not credible as to whether he knew Santamaria was 

investigating the incident involving Meraz after Vaivao recommended disciplining Meraz (Tr. 130).  At 
one point in his testimony, Vaivao explained that he did not know about the investigation until 
Santamaria sought to meet with Meraz.  At another point in his testimony, Vaivao appears to admit that 
he knew Santamaria was investigating this incident but Vaivao denied speaking with Santamaria during 
the investigation (Tr. 130, 266–267).      
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III. ANALYSIS

A. Legal Standards

Under Section 8(a)(3) of the Act, an employer may not discriminate with regard to the 5
hire, tenure, or any term or condition of employment in order to encourage or discourage 
membership in a labor organization.  See Wright Line, 251 NLRB 1083 (1980), enfd. 662 F.2d 
899 (1st Cir. 1981), cert. denied, 455 U.S. 989 (1982), approved in NLRB v. Transportation 
Management Corp., 462 U.S. 393 (1983). To establish unlawful activity under Wright Line, the 
burden is on the General Counsel to initially establish that a substantial or motivating factor in 10
the employer’s decision to take an adverse employment action against an employee was the 
employee’s union or other protected activity.  In order to establish this initial showing of 
discrimination, the evidence must prove: (1) the employee engaged in union or concerted 
activity; (2) the union or concerted activities were protected by the Act; (3) the employer knew 
of the concerted nature of the activities; and (4) the adverse action taken against the employee 15
was motivated by the activity.38  

The Board will consider circumstantial evidence as well as direct evidence to infer 
discriminatory motive or animus, such as (1) timing or proximity in time between the protected 
activity and adverse action; (2) delay in implementation of the discipline; (3) departure from 20
established discipline procedures; (3) disparate treatment in implementation of discipline; (4) 
inappropriate or excessive penalty; and (4) employer’s shifting or inconsistent reasons for 
discipline.  Camaco Lorain Mfg. Plant, 356 NLRB 1182, 1185 (2011); Ronin Shipbuilding, 330 
NLRB 464 (2000); CNN America, Inc., 361 NLRB No. 47 (2014) (citing W.F. Bolin Co. v. 
NLRB, 70 F.3d 863, 871 (6th Cir. 1995)); Brink’s, Inc., 360 NLRB No. 136, slip op. at 1 fn. 3 25
(2014).

Once the General Counsel has met its initial burden that the protected conduct was a 
motivating or substantial reason in the employer’s decision to take the adverse action, the 
employer has the burden of production by presenting evidence the action would have occurred 30
even absent the protected concerted activity.  Bally’s Atlantic City, 355 NLRB 1319, 1321 
(2010) (explaining that where the General Counsel makes a strong initial showing of 
discriminatory motivation, the employer’s rebuttal burden is substantial), enfd. 646 F.3d 929 
(D.C. Cir. 2011).  The General Counsel may offer proof that the employer’s articulated reason is 
false or pretextual.  Pro-Spec Painting, 339 NLRB 946, 949 (2003) (noting that where an 35
employer’s reasons are false, it can be inferred that the real motive is one that the employer 
desires to conceal—an unlawful motive—at least where the surrounding facts tend to reinforce 
that inference).    

Under Section 8(a)(4) of the Act, it is unlawful for an employer to discipline or otherwise 40
discriminate against an employee because he/she has filed charges with the Board, has testified 
in Board proceedings and/or has provided testimony in Board investigations.  NLRB v. Scrivener, 

                                                
38 To be protected under Section 7 of the Act, the employee conduct must be both “concerted” and 

engaged in for the purpose of “mutual aid or protection.”  These elements are analytically distinct, and 
must be analyzed under an objective standard.  Fresh & Easy Neighborhood Market, 361 NLRB No. 12, 
slip op. at 3 (2014).  
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405 U.S. 117 (1972).  In cases where motive is an issue, the Board analyzes Section 8(a)(4) and 
(1) violations under the Wright Line framework. 

B. Section 8(a)(3), (4), and (1) allegations regarding Phipps 
5

1. Phipps’ Protected, Concerted Activity, and the Employer’s knowledge

The record is undisputed that since April 2015, Respondent was well aware of Phipps’
activity of promoting the Union at the Phoenix warehouse, including his role in the prior unfair 
labor practice proceeding and request for injunctive relief.  Vaivao and Gomez admitted that they 10
knew about the union organizing campaign and Phipps’ public role in recruiting employees to 
support union representation.  Furthermore, due to Phipps’ high profile role in the union 
campaign, Respondent knew that Phipps spoke to employees about the union organizing 
campaign and passed out flyers.  These flyers included information about the change in upper 
management when O’Meara came in to manage the warehouse, and when the District Court 15
granted the Board’s request for injunctive relief.  In addition, Phipps testified in the September 
2015 unfair labor practice hearing, and provided affidavits to support the Board’s request for 
injunctive relief.  In total, Phipps’ engaged in union activity which was protected by the Act, and 
this activity was well known by Respondent.

20
2. Respondent violated Section 8(a)(3), (4), and (1) when on January 24 it strictly 

enforced the employee break schedule

The General Counsel alleges that Respondent strictly enforced its break schedule on 
January 24 because employees including Phipps engaged in protected activity.  Respondent does 25
not appear to dispute that it enforced its break schedule but instead argues that employees 
including Phipps would have been treated the same absent the protected activity.  Respondent 
insists that the break schedule has always been enforced.  

The Board has found that changes in enforcing an existing policy such as a break 30
schedule can violate the Act.  Print Fulfillment Services, 361 NLRB No. 144, slip op. at 4 (2014) 
(employer’s stricter enforcement of work rules in response to employee’s union activity violated 
Section 8(a)(3) of the Act).  As discussed further, the timing as well as Respondent’s 
demonstrated animus strongly points to unlawful motivation for the enforcement of the break 
schedule.  35

All witnesses in this proceeding testified consistently that Respondent provides two 15-
minute breaks and one meal break per shift.  Furthermore, all witnesses testified that breaks 
should be taken at the designated time with exceptions permitted only by supervisors.  This break 
schedule has been in existence for many years.  However, the testimony diverges at this point as 40
to whether Respondent permitted employees to take their breaks at other times prior to January 
24.  Both Phipps and Sheffer credibly testified that prior to January 24 the employees could 
adjust their break schedules as long as these variations did not interfere with the operations of the 
warehouse.  Sheffer further explained that he had never been disciplined for not taking his break 
during the designated time periods, nor was there any discussion about the break schedule with 45
employees.  On January 24, however, Respondent changed its work operations, and began to 
enforce the previously unenforced break schedule.  Although denied by Banda, I find that he 
held a meeting with Phipps and other forklift operators confirming that the break schedule would 
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now be enforced.  Respondent’s break schedule was now enforced for all employees, and 
Respondent spoke to several employees about taking their breaks when designated.  Respondent 
also began to place the break times on the employees’ work schedule.

The question then becomes whether Respondent strictly enforced its break schedule for 5
all employees in response to union activity, including Phipps’ union activity.  I find that the 
record shows clear animus towards Phipps’ union activity and the union activity by other
employees, and that Respondent’s enforcement of its break schedule was due to the union 
activity at the Phoenix warehouse.39  Timing is key.  Reno Hilton Resorts v. NLRB, 196 F.3d 
1275, 1283 (D.C. Cir. 1999).  Phipps began organizing the warehouse in early 2015, and 10
continued to do so throughout 2015 and into 2016. Phipps continued to place flyers in the break 
room and continued to talk with employees during their breaks.  Less than 6 months prior to the 
warehouse reorganization, Phipps testified in support of the Union at an unfair labor practice 
proceeding.  Phipps also provided affidavits in support of the Board’s request for injunctive 
relief.  Phipps placed flyers in the warehouse break room in December 2015 warning employees 15
that even though Respondent replaced the warehouse director with O’Meara, Respondent still 
maintained an antiunion stance.  O’Meara also incredibly denied knowing much, if anything, 
about union activity at the warehouse.  It is improbable that Respondent transferred O’Meara to 
the Phoenix warehouse in late 2015 without informing him about the union campaign.  Phipps 
clearly used breaks to pass out Union flyers and speak with the employees on the other shifts.  20
By enforcing this break schedule, which was previously unenforced, circumstantial evidence 
shows that Respondent sought to prevent Phipps from talking to employees about the Union 
during break times other than his own.  Under Wright Line, Phipps engaged in union activity, 
Respondent had knowledge of the activity, and Respondent bore animus towards this activity.  
Thus, the General Counsel has established a prima facie case.   25

The burden then shifts to Respondent.  Respondent asserts that pursuant to the January 24 
schedule change, they sought to make sure that all employees knew with whom and what times 
they should take their breaks.  Respondent claims that their actions show no animus but rather 
“An intention to protect associates from conflicting demands” (R. Br. at 13).  Respondent also 30
asserts that they enforced the break schedule with all employees which undermine the General 
Counsel’s theory of animus towards Phipps.  On the surface, it seems that Respondent’s actions 
appear legitimate.  However, looking at the entire picture of what was occurring at the 
warehouse undermines Respondent’s arguments.  Phipps had been working for the past year 
trying to organize the warehouse.  Phipps did not relent in his actions as indicated by his 35
December 2015 union flyer.  By using a change in operations to enforce a previously unenforced 
break schedule, Respondent sought to hide its unlawful motivation behind a business reason.  
Furthermore, for many years, Respondent tolerated, or looked the other way, when employees 
altered their breaks.  Under a totality of the circumstances, Respondent’s actions were a pretext 
to prevent Phipps from meeting with employees on other breaks.  Respondent also enforced its 40
break schedule with all employees, ensuring that they took their breaks as scheduled rather than 
allowing flexibility as previously permitted.  As such, I find that the General Counsel has 

                                                
39 The General Counsel urges me to give “persuasive authority” to Judge Wedekind’s February 11 

decision to establish evidence of prior unfair labor practices which can support Respondent’s unlawful 
motivation (GC Br. at 27).  Because Judge Wedekind’s decision is not final, I cannot give it persuasive 
authority or any consideration in this decision.  Any unlawful motivation or animus, as I find in this 
decision, is based upon the record in this proceeding alone.    
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established, by a preponderance of the evidence, that Respondent violated Section 8(a)(3), (4) 
and (1) of the Act.

3. Respondent violated Section 8(a)(3), (4), and (1) of the Act when it subjected Phipps 
to closer supervision on January 26 and February 115

Closely supervising an employee due to union activity violates the Act.  T & T Machine 
Co., 278 NLRB 970, 973 (1986).  Respondent alleges that the General Counsel failed to support 
this claim whereas the General Counsel alleges that Respondent singled out Phipps to supervise 
his break times.  10

A Wright Line analysis needs to be performed with the burden of proof on the General 
Counsel.  As addressed above, I find that Phipps engaged in protected union activity, and 
Respondent was well aware of his actions.  Furthermore, I find that Respondent closely 
supervised Phipps with an illegal motive.  On two occasions after the start of enforcing the break 15
schedule, Respondent noticed Phipps not taking his break during the time allocated.  On January 
26, after speaking to Phipps, along with another employee, Gomez sent an email to all 
supervisors and managers in the warehouse reporting his observations.  It was an unusual 
practice for Respondent to include all managers and supervisors on such a communication.40  To 
further support the General Counsel’s theory, Gomez reported on other employees not taking 20
their breaks as scheduled but he sent those emails only to one to two other supervisors which 
undermines Respondent’s claim that these emails were sent to all managers and supervisors to 
keep them informed.  Communicating Phipps’ whereabouts to all supervisors and managers can 
only lead to an inference that Respondent supervised him more closely.    

25
Also on February 11, soon after the District Court granted the Board’s request for 

injunctive relief and Phipps began handing out flyers informing employees of the same, Nicklin 
and Gomez again observed Phipps not taking his break as scheduled.  They confronted him, 
which led to O’Meara and Vaivao’s meeting with Phipps.  As with the enforcement of the break 
schedule, the timing of Respondent’s actions is suspect.  Since February 9, Phipps began handing 30
out flyers publicizing the District Court’s order.  In so doing, Phipps also met with employees 
during their breaks to discuss the injunction order.  Respondent failed to produce any evidence 
that prior to January 24 Phipps failed to take his break as scheduled thereby leading me to infer 
that Respondent closely supervised Phipps in January and February.  Palagonia Bakery Co., 339 
NLRB 515, 528 (2003) (employer violated Section 8(a)(3) and (1) of the Act by following a 35
leading union adherent around the plant); International Paper Co., 313 NLRB 280 (1993) 
(employer illegally followed an employee at a plant in an effort to thwart his support of the 
union).

I disagree with Respondent’s argument that the General Counsel has failed to produce 40
evidence concerning “the typical level of supervision at the warehouse” thereby abandoning its 
allegation (R. Br. at 10).  The General Counsel does not need to provide evidence contrasting the 
“typical level of supervision” with “closer supervision.”  Instead, the General Counsel, under 
Wright Line only needs to prove that Respondent’s actions were based on a discriminatory 
motive.  Again, the overwhelming evidence shows that Respondent sought to ensure that Phipps 45

                                                
40 Both Vaivao and Nicklin testified to the contrary but failed to produce any examples; thus I do not 

credit their testimony.  
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took his own breaks which prevented him from meeting with other employees to discuss the 
Union.  See Stabilus, Inc., 355 NLRB 836 (2010) (finding that the employer violated the Act 
when it told a union supporter he could not eat lunch where previously permitted, telling 
employees who were normally free to converse with coworkers they could not talk about the 
union, and standing around watching and monitoring activities of union supporters amounted to 5
an effort to crack down on union supporters and inhibit their ability to organize their coworkers).  
In addition, based on the credible testimony of Phipps and Sheffer, employees were able to take 
their breaks with some degree of flexibility, and the record is devoid of evidence that Respondent 
spoke to employees before January 24 about their breaks or even sent emails to one another 
about employee breaks.  10

Based on the above, I find that Respondent violated Section 8(a)(3), (4) and (1) of the Act 
by closely supervising Phipps on January 26 and February 11.

4. Respondent violated Section 8(a)(3), (4) and (1) of the Act by verbally disciplining 15
Phipps on February 11

The General Counsel alleges that Respondent counseled Phipps on February 11 after he 
told Nicklin and Gomez that he was delaying his break that day to talk to employees with 
another break time about the Union.  Respondent argues that Phipps was not disciplined on 20
February 11.

Again, as set forth above, a Wright Line analysis applies.41  Phipps engaged in protected 
union activity which was well-known to Respondent.  Before addressing the issue of animus, I 
must first address the issue of whether Phipps was disciplined on February 11.  O’Meara called 25
Phipps into his office to talk with Vaivao and him about why he did not take his break as 
scheduled.  Since Phipps told Nicklin and Gomez that he delayed taking his break to talk with 
the employees on another break schedule about the Union, I reasonably infer that Nicklin and 
Gomez told O’Meara and Vaivao what Phipps told them.  During this meeting, O’Meara and 
Vaivao repeatedly told Phipps that he was being counseled about taking his breaks with others.  30
Respondent argues that the use of the term “counseling” was mere semantics since O’Meara told 
Phipps he was not being disciplined.  Furthermore, Respondent argues that O’Meara and Vaivao 
never used counseling as the first step of discipline so even if they used the term counseling they 
were not intending to discipline Phipps.    

35
The circumstances presented indicate that Respondent disciplined Phipps by counseling 

him on February 11.  First, Phipps was called into O’Meara’s office with Vaivao.  Although only 
in the Phoenix warehouse for a short time, O’Meara’s meeting with Phipps was the first time he 
called an employee into his office.  Furthermore, O’Meara is the highest ranking official working 
at the warehouse.  Rather than permitting Phipps’ first level supervisor to speak with him about 40
the break schedule, O’Meara chose to talk with Phipps directly.  Also, O’Meara repeatedly told 
Phipps that he was being counseled, not coached as O’Meara testified.  Counseling is the first 
step in Respondent’s disciplinary process.  Even though no counseling memos or any other 
forms of discipline were placed in Phipps’ personnel folder, the disciplinary policy does not 

                                                
41 An analysis under Atlantic Steel Co., 245 NLRB 814, 816 (1979), is unnecessary as Respondent is 

not arguing that Phipps’ actions lost the protection of the Act.  Furthermore, I independently find that an 
Atlantic Steel analysis is not needed.

JA 2768

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 588 of 611



JD(SF)–37-16

20

indicate if such notation is required.  Respondent argues that Phipps knew that counseling, 
although listed as the first level of discipline in the employee handbook, was never used as a first 
level of discipline.  Even if Phipps knew that Respondent did not counsel employees in the past 
as the first line of discipline, an employee could reasonably assume that they were being 
disciplined.  Furthermore, O’Meara and Vaivao could also recall this meeting for purposes of 5
discipline in the future.  See Altercare of Wadsworth Center for Rehabilitation, 355 NLRB 565, 
566 (2010) (finding verbal warnings not documented in employees’ personnel folder as required 
by employer’s policy were nevertheless discipline for purposes of progressive discipline where 
supervisor would likely remember it).  Thus, I find that the February 11 meeting constituted an 
adverse action.10

Now, turning to animus, much of the same animus as found previously applies here.  The 
same week that Phipps was closely supervised, Phipps passed out flyers regarding the District 
Court’s decision granting injunctive relief.  Thus the timing of this adverse action comes on the 
heels of Phipps’ latest union activity.  The Sheraton Anchorage, 363 NLRB No. 6 (2015) 15
(finding that an employee’s discharge which occurred 2 months after giving testimony 
“substantially adverse” to his employer, suggests that the motivation behind his termination was 
his protected activity, his testimony).  Respondent’s argument that because Phipps had been 
distributing flyers for the past year with no prior discipline that Respondent could not have been 
motivated by animus on February 11 is nonsensical.  The totality of the evidence shows that 20
Respondent harbored animus towards Phipps’ union activities.  Also, Respondent did not 
discipline any other employees for taking their breaks not at the designated time, and in fact 
tolerated such behavior previously.  Discriminatory motive will often be inferred when the 
employer has long tolerated similar conduct. Cadbury Beverages v. NLRB, 160 F.3d 24 (D.C. 
Cir. 1998) (firing employee for changing lunch schedule where written policy against doing so 25
previously never enforced).  Furthermore, the same day that O’Meara and Vaivao met with 
Phipps, O’Meara sent a letter to all employees addressing the union organizing campaign, noting 
that the Union still does not have the showing of interest to have an election which in his opinion 
was a “pretty strong statement.” This statement hints at animus towards the union campaign.  
Respondent’s actions were a pretext to prevent Phipps from discussing the Union with other 30
employees.  Accordingly, the discipline violated Section 8(a)(3), (4) and (1) as alleged.

C. Section 8(a)(3), (4) and (1) allegations regarding Meraz

1. Meraz’ Protected, Concerted Activity, and the Employer’s knowledge35

The record is also clear that Respondent was aware of Meraz’ pro-union stance.  
Although Meraz was not as vocal as Phipps with regard to his union support, Meraz passed out 
union flyers and submitted an affidavit to the Board to support the request for injunction.  Also, 
Meraz attended 2 days of the September 2015 unfair labor practice hearing.  Thus, Meraz 40
engaged in protected union activity. In addition, Vaivao, who is second in command at the 
warehouse, admitted to knowing that Meraz supported the Union.  Thus, the employer had 
knowledge of Meraz’ protected union activity.
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2. Respondent violated Section 8(3), (4), and (1) of the Act when on February 1 it 
issued a verbal warning to Meraz

The General Counsel argues that Respondent unlawfully issued a verbal warning to 
Meraz as proven by its disparate treatment of Meraz, poor investigation of the missing pallet, and 5
pretext.  Respondent argues that no animus existed toward Meraz and the discipline issued was 
justified.

Under the legal framework of Wright Line, the General Counsel may prove animus by the 
record as a whole including timing, disparate treatment, and failure to conduct an adequate 10
investigation.  Brink’s, Inc., 360 NLRB No. 136, slip op. at 1 fn. 3 (2014).  I find that the 
General Counsel has proven its burden for the following reasons.

First, Respondent’s investigation into the missing pallet was poorly conducted.  Vaivao 
and Santamaria admitted not seriously considering whether any other forklift operator moved the 15
pallet.  Vaivao relied upon the video recording of the incident.  However, he testified in an 
uncertain manner as to whether he reviewed the video himself but then later stated that the video 
showed clearly that Meraz moved the missing pallet.  They also did not consider whether the 
scanners were not working that day even though there had been reports from other forklift 
operators of problems with the scanners.   Furthermore, Santamaria, who conducted his own 20
investigation after the CPDR was initially issued, did not speak to inventory control clerk 
Coleman.  Coleman emailed Vaivao complaining about not being able to find this missing pallet,
which was received the day before and moved by another employee.  Coleman’s email raises 
suspicion as to whether the missing pallet was only moved by Meraz.  However, Santamaria did 
not question Coleman or any other inventory control clerk.  American Crane Corp., 326 NLRB 25
1401, 1417 (1998) (the Board held that an employer’s investigation is evidence of discriminatory 
motive when it fails to interview key witnesses).  Even when Meraz told Vaivao and Santamaria 
on February 1 that Coleman told him that the missing pallet was not found where Respondent 
claimed, neither Vaivao nor Santamaria questioned Coleman.  The weight of the evidence shows 
that Respondent failed to conduct an adequate investigation to justify disciplining Meraz.  30

Secondly, the reasons provided by Vaivao for the discipline are pretextual.  Vaivao 
testified that the missing pallet created “special circumstances” since it was received, moved and 
missing all the same day.  Gomez and Nicklin testified similarly.  In contrast, Meraz’ task sheet 
shows that he moved the pallet 2 days prior to the item becoming missing.  The CPDR issued to 35
Meraz listed the dates on the task sheet of when the item was received and where it was placed.  
Vaivao failed to reconcile any of these differences before deciding to discipline Meraz.  False 
reasons are evidence of unlawful motive.  See Lucky Cab Co., 360 NLRB No. 43, slip op. at 7–8 
(2014).    

40
Third, based on the evidence presented, Meraz is the only forklift operator Respondent 

disciplined for not following proper putaway procedures.  Respondent claims that another 
forklift operator committed a similar failure when he mislabeled a case of juice which caused a 
short to a customer.  Respondent also provided an example of a forklift operator who failed to 
stack pallets properly resulting in damage to product.  Respondent provided a few other 45
examples but no other employees’ alleged misconduct compares to that alleged against Meraz.  
When questioned regarding similar situations, Nicklin and Gomez could not provide any other 
examples but were certain they have disciplined employees for similar misconduct in the past.  
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Thus, Respondent engaged in disparate treatment of Meraz when it failed to prove it disciplined 
other employees for failure to follow proper putaway procedures.  See Carpenters Health & 
Welfare Fund, 327 NLRB 262 (1998) (finding disparate treatment where employer offered no 
evidence that it had ever discharged others for violating telephone policy); Consec Security, 325 
NLRB 453 (1998) (finding disparate treatment where employer failed to demonstrate it had ever 5
discharged an employee for reason provided).
        

Furthermore, contrary to Respondent’s argument, the General Counsel need not prove 
specific animus toward Meraz, but instead generalized animus towards protected concerted 
activity.  In this instance, along with its other unfair labor practices, Respondent’s action of 10
enforcing its break schedule to ensure that Phipps and other pro-union employees could not 
speak to employees demonstrates Respondent’s animus towards the union campaign.  EZ Park, 
Inc., 360 NLRB No. 84, slip op. at 1 fn. 3 (clarifying that Wright Line does not require a showing 
of particularized animus) (2014); Encino Hospital Medical Center, 360 NLRB No. 52, slip op. at 
2 fn. 6 (2014); EF International Language Schools, Inc., 363 NLRB No. 20, slip op. at 1 fn. 2 15
(2015).  

Respondent failed to satisfy its burden of proof that it would have disciplined Meraz 
despite his protected conduct.  “It is … well settled … that when a respondent’s stated motives 
for its actions are found to be false, the circumstances may warrant an inference that the true 20
motive is an unlawful one that the respondent desires to conceal.”  Fluor Daniel, Inc., 304 NLRB 
970, 970 (1991), citing Shattuck Denn Mining Corp. v. NLRB, 362 F.2d 466 (9th Cir. 1966).  In 
sum, based on the above analysis, I find that Respondent violated Section 8(3), (4), and (1) of the 
Act when it issued a verbal warning to Meraz on February 1 for failing to follow proper putaway 
procedures.25

CONCLUSIONS OF LAW

1. Respondent, Shamrock Foods Company, has been an employer engaged in commerce 
within the meaning of Section 2(2), (6) and (7) of the Act.30

2. The Union has been a labor organization within the meaning of Section 2(5) of the 
Act.

3. By subjecting its employees, including Steve Phipps, on January 24 to stricter 35
enforcement of its previously unenforced break schedule, Respondent violated 
Section 8(a)(3), (4), and (1) of the Act.

4. By subjecting Steve Phipps to closer supervision on January 26 and February 11, 
Respondent violated Section 8(a)(3), (4), and (1) of the Act.40

5. By verbally disciplining Steve Phipps on February 11, Respondent violated Section 
8(a)(3), (4), and (1) of the Act.

6. By issuing a verbal warning to Michael Meraz on February 1, Respondent violated 45
Section 8(a)(3), (4), and (1) of the Act.
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REMEDY

Having found that Respondent has engaged in certain unfair labor practices, I recommend 
that Respondent cease and desist therefrom and take certain affirmative action designed to 
effectuate the policies of the Act.  In this regard, Respondent shall expunge Meraz’ February 1 5
verbal warning and any discipline related to Phipps’ February 11 verbal discipline from their 
records.  Respondent shall also cease and desist from more strictly enforcing its employee break 
schedule and closer supervision of Phipps.  I will order that the Employer post a notice in the 
usual manner, including electronically to the extent mandated in J. Picini Flooring, 356 NLRB 
11, 15–16 (2010).  In accordance with J. Picini Flooring, the question as to whether an electronic 10
notice is appropriate should be resolved at the compliance phase.  Id., slip op. at 3.

The General Counsel requests that the notice be read aloud at the Phoenix facility to 
further effectuate the policies and purposes of the Act.  Requiring an owner or high official of a 
company or a Board agent to read aloud the notice to its assembled employees has not been 15
typically required except in unusual circumstances.  The reading aloud of a notice is an 
“extraordinary” remedy, and has been ordered in egregious circumstances.  Federated Logistics 
& Operations, 340 NLRB 255, 256–257 (2003); see also McAllister Towing & Transportation 
Co., 341 NLRB 394, 400 (2004) (ordered remedy included Board agent to read aloud notice to 
the employees to “ensure a free and fair rerun election”).  In my opinion, looking at the 20
allegations underlying this decision alone, the conduct of Respondent in this case does not 
warrant the recommendation of an “extraordinary” remedy.  Respondent’s prior unfair labor 
practice, which was affirmed by the Board, occurred in 2003 thereby being too remote in time to 
recommend such a remedy.  
  25

On these findings of fact and conclusions of law and on the entire record, I issue the 
following recommended42

ORDER
30

Respondent, Shamrock Foods Company, Phoenix, Arizona, its officers, agents, 
successors, and assigns, shall

1. Cease and desist from
35

(a) More strictly enforcing its break schedule with employees, including Steve 
Phipps, because they engaged in protected concerted activities.

(b) Closely supervising Steve Phipps due to his protected concerted activities.
40

(c) Issuing a verbal discipline to Steve Phipps for engaging in protected concerted 
activity.

                                                
42 If no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and Regulations, the 

findings, conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be adopted 
by the Board and all objections to them shall be deemed waived for all purposes.
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(d) Issuing a verbal warning to Michael Meraz for engaging in protected concerted 
activity.

(e) In any like or related manner interfering with, restraining, or coercing employees 
in the exercise of the rights guaranteed them by Section 7 of the Act.5

2. Take the following affirmative action necessary to effectuate the policies of the Act.

(a) Within 14 days of the date of the Board’s Order, remove from its files any 
reference to Steve Phipps’ verbal discipline and Michael Meraz’ verbal warning and within 3 10
days thereafter, notify each individually in writing that this has been done and that the discipline 
will not be used against them in any way.

(b) Within 14 days after service by the Region, post at its facility in Phoenix, 
Arizona, the attached notice marked “Appendix”43 on forms provided by the Regional Director 15
for Region 28, after being signed by the Respondent’s authorized representative, shall be posted 
by the Respondent and maintained for 60 consecutive days in conspicuous places including all 
places where notices to employees are customarily posted. In addition to physical posting of 
paper notices, the notices shall be distributed electronically, such as by email, posting on an 
intranet or an internet site, and/or other electronic means, if the Respondent customarily 20
communicates with its employees by such means. Reasonable steps shall be taken by the 
Respondent to ensure that the notices are not altered, defaced, or covered by any other material. 
In the event that, during the pendency of these proceedings, the Respondent has gone out of 
business or closed the facility involved in these proceedings, the Respondent shall duplicate and 
mail, at its own expense, a copy of the notice to all current employees and former employees 25
employed by the Respondent at any time since January 24, 2016.

(c) Within 21 days after service by the Region, file with the Regional Director a 
sworn certification of a responsible official on a form provided by the Region attesting to the 
steps that the Respondent has taken to comply.30

Dated, Washington, D.C.  September 28, 2016

35
                                                             ____________________
                                                             Amita Baman Tracy
                                                             Administrative Law Judge

40

                                                
43 If this Order is enforced by a judgment of a United States court of appeals, the words in the notice 

reading “Posted by Order of the National Labor Relations Board” shall read “Posted Pursuant to a 
Judgment of the United States Court of Appeals Enforcing an Order of the National Labor Relations 
Board.”
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APPENDIX

NOTICE TO EMPLOYEES

Posted by Order of the National Labor Relations Board

An Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor law and has 
ordered us to post and obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO 

Form, join, or assist a union
Choose representatives to bargain with us on your behalf
Act together with other employees for your benefit and protection
Choose not to engage in any of these protected activities.

WE WILL NOT more strictly enforce the previously unenforced break schedule due to your 
protected concerted activity.  

WE WILL NOT subject Steve Phipps to closer supervision due to his protected concerted 
activity.

WE WILL NOT discipline Steve Phipps and Michael Meraz for their protected concerted 
activities. 

WE WILL NOT in any like or related manner interfere with, restrain, or coerce you in the 
exercise of your rights under Section 7 of the National Labor Relations Act.

WE WILL, within 14 days from the date of this Order, remove from our files any references to 
the unlawful verbal discipline of Steve Phipps and verbal warning of Michael Meraz, and notify 
each individually in writing that this has been done and that the discipline will not be used 
against them in any way.

SHAMROCK FOODS COMPANY
(Employer)

Dated By
         (Representative)                            (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor 
Relations Act. It conducts secret-ballot elections to determine whether employees want union representation and it 
investigates and remedies unfair labor practices by employers and unions. To find out more about your rights under 
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366 NLRB No. 107

NOTICE:  This opinion is subject to formal revision before publication in the 
bound volumes of NLRB decisions.  Readers are requested to notify the Ex-
ecutive Secretary, National Labor Relations Board, Washington, D.C.  
20570, of any typographical or other formal errors so that corrections can 
be included in the bound volumes.

Shamrock Foods Company and Bakery, Confection-
ery, Tobacco Workers’ and Grain Millers Inter-
national Union, Local Union No. 232, AFL–
CIO–CLC. Case 28–CA–169970  

June 22, 2018
DECISION AND ORDER

BY MEMBERS PEARCE, MCFERRAN, AND KAPLAN 

On September 28, 2016, Administrative Law Judge 
Amita Baman Tracy issued the attached decision. The 
Respondent filed exceptions and a supporting brief, the 
General Counsel filed an answering brief, and the Re-
spondent filed a reply brief. In addition, the General 
Counsel filed cross-exceptions with supporting argu-
ment, the Respondent filed an answering brief, and the 
General Counsel filed a reply brief. The Charging Party 
filed separate cross-exceptions and a supporting brief. 

The National Labor Relations Board has delegated its 
authority in this proceeding to a three-member panel.

The Board has considered the decision and the record 
in light of the exceptions and briefs and has decided to 
affirm the judge’s rulings, findings,1 and conclusions and 
                                               

1 The Respondent has excepted to some of the judge’s credibility 
findings. The Board’s established policy is not to overrule an adminis-
trative law judge’s credibility resolutions unless the clear preponder-
ance of all the relevant evidence convinces us they are incorrect. 
Standard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362 
(3d Cir. 1951). We have carefully examined the record and find no 
basis for reversing the findings.

We agree with the judge’s findings that the Respondent violated Sec. 
8(a)(3) and (1) by:  (i) subjecting its employees to stricter enforcement 
of its previously unenforced break schedule; (ii) subjecting Steve 
Phipps to closer supervision; (iii) counseling Steve Phipps; and (iv) 
issuing a verbal warning to Michael Meraz.  The judge correctly found 
that the General Counsel demonstrated, under Wright Line, 251 NLRB 
1083 (1980), enfd. 662 F.2d 899 (1st Cir. 1981), cert. denied 455 U.S. 
989 (1982), that the Respondent’s animus toward Phipps’ and Meraz’ 
protected union activity was a motivating factor in its decision to take 
these actions, and that the Respondent failed to show that it would have 
taken these actions in the absence of their protected activity.  In addi-
tion to evidence of animus discussed in the judge’s decision, we rely on 
the substantial background evidence of animus demonstrated by the 
Respondent’s numerous violations of Sec. 8(a)(3) and (1) found in 
Shamrock Foods Co., 366 NLRB No. 117, issued this same day.

We note, however, that the General Counsel’s burden under Wright 
Line requires him to establish three elements, not four as set forth in the 
“Legal Standards” section of the judge’s decision.  The showing re-
quired is that (1) the employee engaged in protected activity, (2) the 
employer had knowledge of the protected activity, and (3) the employer 
bore animus toward the activity. See, e.g., Advanced Masonry Associ-
ates, LLC d/b/a Advanced Masonry Systems, 366 NLRB No. 57, slip 
op. at 4 fn.8 (2018); Libertyville Toyota, 360 NLRB 1298, 1301 fn. 10 
(2014), enfd. 801 F.3d 767 (7th Cir. 2015).

to adopt the recommended Order as modified and set 
forth in full below.2

ORDER
The National Labor Relations Board orders that the 

Respondent, Shamrock Foods Company, Phoenix, Ari-
zona, its officers, agents, successors, and assigns, shall 

1. Cease and desist from
(a) More strictly enforcing its break schedule because 

of employees’ support for and activities on behalf of the 
Bakery, Confectionery, Tobacco Workers’ and Grain 
Millers International Union, Local Union No. 232, AFL–
CIO–CLC (Union). 

(b) Subjecting employees to closer supervision be-
cause of their support for and activities on behalf of the 
Union. 

(c) Counseling employees because of their support for 
and activities on behalf of the Union. 

(d) Issuing employees verbal warnings because of their 
support for and activities on behalf of the Union.

(e) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the 
rights guaranteed them by Section 7 of the Act. 

2. Take the following affirmative action necessary to 
effectuate the policies of the Act.

(a) Within 14 days from the date of this Order, remove 
from its files any reference to the unlawful counseling of 
Steve Phipps and verbal warning of Michael Meraz, and 
                                                                          

With respect to the Respondent’s discipline of Meraz, we agree for 
the reasons stated by the judge that the Respondent harbored animus 
toward Meraz’ protected union activity. In particular, we note that the 
Respondent’s animus is demonstrated by its disparate treatment of 
Meraz. As explained by the judge, the Respondent’s witnesses’ testified 
that other employees made mistakes similar to Meraz’ misplacement of 
merchandise, but they could not provide any examples of such disci-
pline. The Respondent’s disparate treatment of Meraz, therefore, “sup-
ports an inference that animus against [his protected] activity was a 
motivating factor in his [discipline].” Camaco Lorain Mfg. Plant, 356 
NLRB 1182, 1185 (2011).

With respect to the Respondent’s discipline of Phipps, Member 
Kaplan affirms the judge’s finding of animus but does not rely on Op-
erations Manager O’Meara’s letter to employees stating that the Un-
ion’s failure to obtain a showing of interest to petition for an election 
was a “pretty strong statement” as evidence of animus.  

Having adopted the judge’s finding that the above-mentioned con-
duct violated Sec. 8(a)(3), we find it unnecessary to pass on the judge’s 
additional findings that the same conduct violated Sec. 8(a)(4), because 
the remedy for such violations would be essentially the same.  See 
generally United Parcel Service, 327 NLRB 317, 317 fn. 4 (1998). 

2 The Charging Party has requested numerous additional remedies 
for the violations found.  We deny this request because the Charging 
Party has not demonstrated that the Board’s traditional remedies are 
insufficient to ameliorate the effects of the Respondent’s unfair labor 
practices. Fallbrook Hospital, 360 NLRB 644, 644 fn. 3 (2014), enfd. 
785 F.3d 729 (D.C. Cir. 2015).  We shall, however, modify the judge’s 
recommended Order and substitute a new notice to conform to the 
Board’s standard remedial language. 
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DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD2

within 3 days thereafter, notify the employees in writing 
that this has been done and that the discipline will not be 
used against them in any way.

(b) Within 14 days after service by the Region, post at 
its Phoenix, Arizona facility copies of the attached notice 
marked “Appendix.”3 Copies of the notice, on forms 
provided by the Regional Director for Region 28, after 
being signed by the Respondent’s authorized representa-
tive, shall be posted by the Respondent and maintained 
for 60 consecutive days in conspicuous places, including 
all places where notices to employees are customarily 
posted. In addition to physical posting of paper notices, 
notices shall be distributed electronically, such as by 
email, posting on an intranet or an internet site, and/or 
other electronic means, if the Respondent customarily 
communicates with its employees by such means. Rea-
sonable steps shall be taken by the Respondent to ensure 
that the notices are not altered, defaced, or covered by 
any other material. If the Respondent has gone out of 
business or closed the facility involved in these proceed-
ings, the Respondent shall duplicate and mail, at its own 
expense, a copy of the notice to all current employees 
and former employees employed by the Respondent at 
any time since January 24, 2016.

(c) Within 21 days after service by the Region, file 
with the Regional Director for Region 28 a sworn certifi-
cation of a responsible official on a form provided by the 
Region attesting to the steps that the Respondent has 
taken to comply.

   Dated, Washington, D.C.  June 22, 2018

______________________________________
Mark Gaston Pearce, Member

______________________________________
Lauren McFerran, Member

______________________________________
Marvin E. Kaplan, Member

(SEAL)            NATIONAL LABOR RELATIONS BOARD

                                               
3 If this Order is enforced by a judgment of a United States court of 

appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board.”

APPENDIX
NOTICE TO EMPLOYEES

POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD

An Agency of the United States Government
The National Labor Relations Board has found that we vio-
lated Federal labor law and has ordered us to post and obey 
this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO
Form, join, or assist a union
Choose representatives to bargain with us on 

your behalf
Act together with other employees for your bene-

fit and protection
Choose not to engage in any of these protected 

activities.
WE WILL NOT more strictly enforce our break schedule 

because of your support for and activities on behalf of 
the Bakery, Confectionery, Tobacco Workers’ and Grain 
Millers International Union, Local Union No. 232, AFL–
CIO–CLC (Union).

WE WILL NOT subject you to closer supervision be-
cause of your support for and activities on behalf of the 
Union.

WE WILL NOT counsel you because of your support for 
and activities on behalf of the Union.

WE WILL NOT issue you verbal warnings because of 
your support for and activities on behalf of the Union.

WE WILL NOT in any like or related manner interfere 
with, restrain, or coerce you in the exercise of the rights 
listed above.

WE WILL, within 14 days from the date of the Board’s 
Order, remove from our files any reference to the unlaw-
ful counseling of Steve Phipps and verbal warning of 
Michael Meraz, and WE WILL within 3 days thereafter, 
notify each of them in writing that this has been done and 
that the discipline will not be used against them in any 
way.

SHAMROCK FOODS COMPANY

The Board’s decision can be found at 
www.nlrb.gov/case/28–CA–169970 or by using the QR 
code below. Alternatively, you can obtain a copy of the 
decision from the Executive Secretary, National Labor Re-
lations Board, 1015 Half Street, S.E., Washington, D.C. 
20570, or by calling (202) 273-1940. 
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Sara S. Demirok, Esq., for the General Counsel.
Todd A. Dawson, Esq. and Nancy Inesta, Esq., for the Re-

spondent.
David A. Rosenfeld, Esq., for the Charging Party.

DECISION
STATEMENT OF THE CASE

AMITA BAMAN TRACY, Administrative Law Judge. This case 
was tried in Phoenix, Arizona, from May 24–27, 2016, and on 
June 9, 2016. 1  Bakery, Confectionery, Tobacco Workers’ and 
Grain Millers International Union, Local Union No. 232, AFL–
CIO–CLC (Charging Party or Union) filed the charge on Feb-
ruary 18.  The General Counsel issued the complaint on March 
30, and consolidated complaint on April 25.2  Shamrock Foods 
Company (Respondent or Employer) filed timely answers to 
the complaint and consolidated complaint.  

The complaint and amended complaint alleges that Respond-
ent violated Section 8(a)(3) and (1) of the National Labor Rela-
tions Act (the Act) (1) when on January 24, it subjected its 
employees including Steve Phipps (Phipps) to stricter enforce-
ment of its previously unenforced break schedule; (2) when on 
January 26 and February 11, it subjected Phipps to closer su-
pervision; (3) when on February 1, it issued a verbal warning to 
Michael Meraz (Meraz); and (4) when on February 11, it ver-
bally disciplined Phipps.  The General Counsel further alleges 
that Respondent violated Section 8(a)(4) and (1) for these same 
actions because Phipps and Meraz gave testimony to the Na-
tional Labor Relations Board (the Board) in the form of affida-
vits and/or testified at a Board hearing in case 28–CA–150157.

As discussed below, I find that Respondent violated the Act 
as alleged.

On the entire record,3 including my observation of the de-
                                               

1  All dates are 2016 unless otherwise indicated.
2  At the hearing, the General Counsel moved to withdraw complaint 

pars. 5(a) through (c), and 6(a) through (c), and 6(g) (Tr. 251).  I grant-
ed the motion and severed case 28–CA–167910, and remanded those 
allegations to the Region 28 Regional Director (Tr. 252, 754). At the 
hearing, the General Counsel also initially sought to amend the com-

plaint but then essentially withdrew the request (Tr. 252–254).  In addi-
tion, a ruling on Respondent’s motion to dismiss relating to some of the 

aforementioned complaint paragraphs is moot (GC Exh. 1(n)).
3  Although I have included citations to the record to highlight par-

ticular testimony or exhibits, my findings and conclusions are not based 
solely on those specific record citations but rather on my review and 
consideration of the entire record for this case.  Furthermore, the tran-
scripts in this case are generally accurate, but I make the following 
corrections to the record: “Tr.” for transcript; “L.” for line: Tr. 50, L. 5: 
“air raid” should be “error rate”; Tr. 95, L. 22: the speaker is Ms. Demi-
rok, not Ms. Inesta; Tr. 123, L. 20: “can” should be “scan”; Tr. 126–
127, L. 25–L. 1: “this service” should be “disservice”; Tr. 138, L. 3: the 

meanor of the witnesses,4 and after considering the briefs filed 
by the General Counsel and Respondent,5 I make the following

FINDINGS OF FACT

I.  JURISDICTION AND LABOR ORGANIZATION

Respondent, an Arizona corporation, maintains an office and 
place of business in Phoenix, Arizona, from which it is engaged 
in the wholesale distribution of food products.  During the 12-
month period ending February 18, Respondent purchased and 
received at its facility goods valued in excess of $50,000 direct-
ly from points outside the State of Arizona.  Accordingly, I find 
that Respondent has been an employer engaged in commerce 
within the meaning of Section 2(2), (6), and (7) of the Act.  
Further, Respondent admits, and I find that the Union is a labor 
organization within the meaning of Section 2(5) of the Act.

II. ALLEGED UNFAIR LABOR PRACTICES

A. Background and Organization
Respondent employs approximately 800 employees in a 

Phoenix warehouse (Tr. 418–419).6  These employees include 
order selectors, loaders, forklift operators, sanitation, inventory 
control, and runners.    

Respondent admits that the following individuals are super-
visors within the meaning of Section 2(11) of the Act and 
agents within the meaning of Section 2(13) of the Act: Daniel 
Santamaria (Santamaria), human resources business partner; 
Richard Gomez (Gomez), David Garcia (Garcia), and Johnny 
Banda (Banda), inbound warehouse supervisors; Brian Nicklin 
(Nicklin), inbound warehouse manager; Ivan Vaivao (Vaivao), 
                                                                          
speaker is not Ms. Demirok, but is Ms. Inesta or Mr. Dawson; Tr. 145, 
L. 17: “imitated” should be “initiated”; Tr. 164, L. 7–8: “June 6” should 
be “GC”; Tr. 256, L. 21: the speaker is Judge Tracy, not “the witness”; 
Tr. 311, L. 8: the speaker after the number “22” should be Judge Tracy, 
not Ms. Demirok; Tr. 341, L. 2: “Santa-Marina” should be “Santama-
ria”; Tr. 664, L. 20: “884” should be “8(a)(4)” and “883” should be 
“8(a)(3)”; Tr. 670, L. 1” 884” should be “8(a)(4)”; Tr. 724, L. 21: “can-
celing” should be “counseling”; Tr. 727, L. 11: “two” should be “you.”  
In addition, throughout the record the term “pallet” is misspelled as 
“palette.”     

4  I further note that my findings of fact encompass the credible tes-
timony and evidence presented at trial, as well as logical inferences 
drawn therefrom.  A credibility determination may rely on a variety of 
factors, including the context of the witness’ testimony, the witness’ 
demeanor, the weight of the respective evidence, established or admit-
ted facts, inherent probabilities and reasonable inferences that may be 
drawn from the record as a whole.  Double D Construction Group, 339 
NLRB 303, 305 (2003); Daikichi Sushi, 335 NLRB 622, 623 (2001) 
(citing Shen Automotive Dealership Group, 321 NLRB 586, 589 
(1996)), enfd. 56 Fed.Appx. 516 (D.C. Cir. 2003).  Credibility findings 
need not be all-or-nothing propositions—indeed nothing is more com-
mon in all kinds of judicial decisions than to believe some, but not all, 
of a witness’ testimony.  Daikichi Sushi, 335 NLRB at 622.  I have 
carefully considered the testimony in contradiction to my factual find-
ings, but I have discredited such testimony.    

5  The Charging Party joined the General Counsel’s brief.  Other ab-
breviations used in this decision are as follows: “GC Exh.” for General 
Counsel’s exhibit; “R. Exh.” for Respondent’s exhibit; “GC Br.” for the 
General Counsel’s brief; and “R. Br.” for the Respondent’s brief.  

6  Respondent refers to its employees as associates (Tr. 104).  In this 
decision, I use the statutory term “employee.”  
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warehouse manager; Tim O’Meara (O’Meara), operations man-
ager, and Mark Engdahl (Engdahl), vice-president of opera-
tions.  Gomez, Garcia, and Banda, whose supervisor is Nicklin, 
directly supervise the receivers and forklift operators including 
Phipps and Meraz (Tr. 336, 661–662).  Nicklin reports to 
Vaivao, who reports to O’Meara.  O’Meara transitioned to the 
Phoenix warehouse from an Albuquerque warehouse operated 
by Respondent in December 2015, and formally began on Jan-
uary 1 (Tr. 667, 783).  Finally, O’Meara reports to Engdahl (Tr. 
95).  

At all relevant times, Respondent utilized a progressive dis-
cipline policy at the Phoenix warehouse (Tr. 29).  Respondent’s 
Associate Handbook lists the progressive discipline steps as 
follows: Step 1 Counseling, Step 2 Verbal Warning, Step 3 
Written Warning, Step 4 Final Warning/3-Day Suspension, and 
Step 5 Termination (GC Exh. 2).7  However, discipline may 
start at any level.  When an employee is issued a verbal warn-
ing on a constructive performance discussion record (CPDR or 
C.P.D.R.), he is given 7 weeks to remain error free of the same 
violation.  If the 7 weeks pass without the same violation, then 
the verbal warning “falls off” and future disciplinary matters 
begin at the first step of progressive discipline, rather than pro-
ceeding to the subsequent step in progressive discipline (Tr. 
32).  If during the 7 weeks, the employee commits the same 
category of violation, then Respondent issues the next step of 
the discipline (Tr. 31–33).    

B. Respondent’s Operations
On January 24, due to a variety of business reasons, Re-

spondent divided operations at the Phoenix warehouse by in-
bound (receiving) and outbound (shipping) teams (Tr. 42–44, 
158, 227; R. Exh. 9).8  In anticipation of the change in opera-
tions, beginning on Monday, January 4, the employees “rebid” 
or submitted bids for their shifts (R. Exh. 10; Tr. 229).  Leading 
up to the January 24 change in operations, Respondent’s man-
agers and supervisors held several meetings to discuss the 
schedule change and the rebidding process (Tr. 446).

In inbound (receiving) work, warehouse employees receive 
products from vendors delivered by truck drivers.  Third-party 
individuals unload products from the trucks and break down the 
pallets (Tr. 138).  Receivers verify the accuracy, quality and 
quantity of products received (Tr. 138).  Thereafter, the receiv-
er creates a 20-digit license plate number (LPN) for each prod-
uct which is then placed on a pallet to be put away (Tr. 138–
139).  Forklift operators (put away forklift operators) then scan 
each product, location and level and put away products in des-
ignated locations including reserve slots within the warehouse 
                                               

7  Contrary to the terms in the employee handbook, O’Meara and 
Vaivao testified that although counseling is the first step of discipline in 
the disciplinary policy, they both begin any disciplinary penalty at a 
verbal warning on a CPDR (Tr. 783–784, 811, 816).  Furthermore, 
O’Meara and Vaivao admitted that the first step for discipline is actual-
ly counseling which they learned when testifying as Federal Rules of 
Evidence 611(c) witnesses (Tr. 783, 811). 

8  Previously, from February 8, 2015 through January 24, Respond-
ent operated on a 24-hour basis, with three shifts per day (Tr. 221).  All 
forklift operators reported to Nicklin (Tr. 157, 224).  The forklift opera-
tors and receivers took their breaks all together (Tr. 224).     

(Tr. 138, 451, 456, 499, 555–556); this process is part of the 
“put away” procedures (Tr. 453).  These designated locations 
are not specific and precise for each product but are rather cer-
tain areas within the warehouse (Tr. 455–456).  Forklift opera-
tors may also replenish products for the order selectors (Tr. 
452).  

When performing their duties, inbound forklift operators use 
an electronic system to determine which pallet of product needs 
to fill an empty pick slot (Tr. 52).  Thereafter, the forklift op-
erator scans the label on the product and then scans the loca-
tion, such as a reserve slot, where the pallet is being moved (Tr. 
143).  The computer system asks again to confirm the location, 
and the pallet is rescanned (Tr. 141–143).  

In outbound (shipping) work, warehouse employees ship 
products to customers.  Forklift operators (replenishment fork-
lift operators) move products from reserve slot to a pick slot 
(Tr. 452–454).  Pickers (order selectors) select cases based on 
work orders, label the products and move the products from the 
pick slot to the conveyer belts or to a cart to cross docking, and 
then loaders move the product to the trucks (Tr. 99–101, 175; 
R. Exh. 6). If there is a full pallet pull, the picker is bypassed by 
the forklift operator who pulls the pallet and moves it to the 
loading dock (Tr. 371, 454).  

If a product cannot be found, a forklift operator will call in-
ventory control on his radio to find the product (Tr. 454).  
When a pallet of product becomes missing, an inventory con-
trol clerk is tasked with trying to find the missing pallet (Tr. 
66–67, 562).

If a case of product is not delivered to a customer, it is de-
fined as a “short” or “out” error (Tr. 38, 345, 363, 476).9  These 
errors can affect the employees’ pay as well (Tr. 117, 203).  A 
mispick occurs when a picker selects and sends to a customer a 
product that he did not order (Tr. 38). 

C. Recent Litigation History
This case arises out of the latest union organizing campaign 

at the Phoenix warehouse.10  Subsequently, the Union filed 
numerous unfair labor practice charges against Respondent.  
From September 8 through 16, 2015, Administrative Law 
Judge Jeffrey Wedekind presided over an unfair labor practice 
hearing, and on February 11, issued a decision finding that 
Respondent committed 20 violations of the Act during the 
course of the Union’s organizing campaign, including unlaw-
fully discharging and disciplining employees (Tr. 771–772).  
                                               

9  Various types of shorts to customers can occur.  Examples include 
a warehouse short when a vendor does not provide the item to the Em-
ployer who must subsequently short the customer.  The customer then 
has the option of taking a reduced number of items or substituting the 
missing item with another item (Tr. 111–113, 345–346).  A trans short 
or inventory control short occurs when a customer orders an item, a 
picker selects the item and confirms that the warehouse has the item, 
but the customer does not receive the product (Tr. 114–116).

10 Previously, the Teamsters attempted to organize Respondent’s 
employees in the Phoenix warehouse.  At that time, the Board deter-
mined that Respondent committed several violations of the Act.  See 
Shamrock Foods Co., 337 NLRB 915 (2002), enfd. 346 F.3d 1130 
(D.C. Cir. 2003).  The Teamsters organizing campaign was unsuccess-
ful.
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Shamrock Foods Co., JD(SF)-05–16, 2016 WL 555903 (Feb. 
11, 2016).  The parties filed exceptions and cross-exceptions to 
Judge Wedekind’s decision, and thus, the decision is not final.  

Simultaneously, on September 8, 2015, the General Counsel 
filed an action seeking relief pursuant to Section 10(j) of the 
Act in the United States District Court for the District of Arizo-
na, which was granted on February 1 (Tr. 771).  Overstreet v. 
Shamrock Foods Co., CV-15-01785-PHX-DJH.  In support of 
the petition, the General Counsel filed affidavits from Meraz, 
dated June 17, 2015, and from Phipps, dated May 21, 2015, 
May 28, 2015, and August 31, 2015  (Tr. 508, 700–703, 771; R.
Exh. 15).11  

Thereafter, on June 10, Administrative Law Judge Keltner 
Locke issued a decision dismissing a complaint because the 
credited evidence failed to establish that Respondent knew 
about union activities or the existence of antiunion animus.  
Shamrock Foods Co., 2016 WL 3213011 (June 10, 2016).  
Again, the decision is not final as the parties filed exceptions 
and cross-exceptions.  

Judge Wedekind and Judge Locke’s decisions, which are 
pending before the Board on exceptions, are not binding au-
thority on me.  See Long Ridge of Stamford, 362 NLRB No. 33, 
slip op. at 1 fn. 3 (2015), citing St. Vincent Medical Center, 338 
NLRB 888 (2003).  These decisions cannot be used to support a 
showing of antiunion animus or lack thereof.  

D. The Union Organizing Campaign
Phipps began organizing the Union in the Phoenix ware-

house in late 2014 (Tr. 662–663).12  As he had throughout most 
of 2015, Phipps continued to pass out Union flyers in February 
and April, as well as talking about the Union to his colleagues 
during breaks (Tr. 664–665).  Throughout 2015, Phipps passed 
out union flyers and met with employees during the breaks 
(adjusting his break times as needed) (Tr. 663–664).  Recently, 
Phipps and Meraz passed out a December 2015 flyer which 
indicated that there was a change in upper management, and 
that although Respondent changed the warehouse manager, 
Respondent had not changed its antiunion fundamental policies 
(Tr. 666; GC Exh. 19).  Also in December 2015, Phipps and 
others protested outside the Phoenix warehouse (GC Exh. 24).  
From February 9 through 11, Phipps passed out a union flyer 
highlighting the District Court’s decision to grant the Board’s 
request for 10(j) relief (Tr. 673–674; GC Exh. 9).  Phipps testi-
fied during the September 2015 trial, and his affidavits were 
used to support the Board’s request for injunctive relief.  Phipps 
also attended the January 6 oral arguments for the 10(j) injunc-
tion (Tr. 703, 771).

Meraz learned about the union organizing campaign in No-
vember 2014 from Phipps, and became actively involved in the 
union campaign in April 2015 when he signed an authorization 
card (Tr. 501, 504).  Like Phipps, Meraz passed out union fly-
ers throughout most of 2015 and discussed the benefits of union 
                                               

11 Some, if not all, these affidavits formed a part of the investigation 
in case 28–CA–150157.

12 As background, in April 2015, Phipps announced to his coworkers 
and supervisors during the lunchbreak that he was on the union organ-
izing committee, and would answer any questions (Tr. 663).  

representation (Tr. 506, 513, 516–517, 568; GC Exh. 19). Alt-
hough Meraz did not testify in the September 2015 trial, he 
attended the trial for 2 days (Tr. 508).  In addition, his affidavit 
was used as a supporting document for the Board’s request for 
injunctive relief.  

As for Respondent’s knowledge of union activity, Santama-
ria, Vaivao, and Nicklin admitted to being aware of the union 
organizing campaign and that some employees were interested 
in being represented by the Union at the warehouse (Tr. 25, 
104, 436).  Vaivao testified that employees approached him, 
complaining that union organizers were “harassing” the em-
ployees, and asked, “hey, how can you make it stop, how can 
you tell these guys to stop” (Tr. 104–105). Since at least April 
2015, Vaivao also admitted that he knew Phipps was involved 
in Union activities (Tr. 105, 107, 151).  Vaivao knew that 
Phipps along with other employees handed out flyers promot-
ing the Union (Tr. 108–109, 167–168).  Gomez also seemed 
generally aware through “hearsay” that Phipps was organizing 
on behalf of the Union but he denied knowing that Meraz was 
involved (Tr. 388–389, 858).  Vaivao admitted that he knew 
Meraz favored the Union after the unfair labor practice hearing 
in September 2015 as well as knowing that Meraz had written a 
statement for the Board (Tr. 804, 813).  

In addition, Vaivao admitted to being aware in September 
2015 that the General Counsel made a request for Section 10(j) 
relief under the Act, and that the request was granted in Febru-
ary (Tr. 186, 190).13  Vaivao’s knowledge came from the post-
ing Respondent was ordered to place in the warehouse (Tr. 
190).  

E. January 24: Employees’ Breaks
Respondent always provides a meal break and two 15-

minute breaks to its warehouse employees (Tr. 90).  Since the 
January warehouse reorganization, Respondent requires em-
ployees on the inbound and outbound teams to take their breaks 
with their teams (Tr. 215–216, 231, 273, 279–280, 785).  In 
fact, for years, Respondent has scheduled breaks for employees, 
and these break times rarely varied, but could fluctuate based 
upon the decision of a supervisor (Tr. 103, 276, 303, 327, 445, 
789, 808–809, 827–828).  Generally, employees should take 
their breaks at the same time (Tr. 157).  Employees commonly 
know the break times for each shift, and tickers and electronic 
message boards announce break start and end times (Tr. 102, 
159, 272).  

However, since the January warehouse reorganization, Re-
spondent began posting and enforcing the schedules for breaks 
for each shift for the employees (Tr. 156, 158, 389–390; R. 
Exh. 8; GC Exh. 11(a) and 11(b)).  Also Respondent began 
                                               

13 Incredulously, O’Meara denied being aware of the district court 
injunction, and denied reading the notice posting required by the dis-
trict court order (Tr. 420–421).  I did not find O’Meara to be a credible 
witness.  O’Meara testified in a defensive manner, and denied 
knowledge of adversarial matters affecting the Phoenix warehouse (Tr. 
421).  As the newly appointed Phoenix operations manager, one would 
expect O’Meara to have more knowledge than knowing “some things 
are going on” of the legal matters affecting his warehouse.  In response 
to whether he has seen any union flyers, O’Meara cavalierly responded 
that he has seen “stuff that’s been thrown in the break room” (Tr. 421).
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posting the breaks on the weekly schedule (GC Exh. 12; Tr. 
157–158, 270).

On January 24, at the beginning of the new shift schedules, 
Banda met with Phipps and two other inbound forklift operators 
(Tr. 676–677, 718, 778).  Banda told them that breaks and 
lunch times were now posted, and needed to be taken at sched-
uled times (Tr. 676, 779).  Phipps told Banda that it was a 
change in policy to postbreaks on the schedule and to enforce 
that employees take breaks during the scheduled times (Tr. 
676).  Phipps testified that Banda replied that there was a 
change in policy enforcement (Tr. 676).14  The meeting lasted 
only a few minutes (Tr. 780).

With regard to enforcing the break rules, Phipps credibly tes-
tified that prior to the January reorganization, “[W]e are al-
lowed to take those as long as we didn’t exceed the timeframes 
pretty much wherever we wanted to as long as it didn’t interfere 
with what was going on the floor.  And everybody was very 
careful about that. So I would just wait, for example, instead of 
taking my second break at 1 p.m., I would take it at 1:20 or 
1:30 p.m. when the other crews went to lunch.” (Tr. 665, 693, 
716.)  Phipps altered his break schedule so he could distribute 
union flyers and talk to employees on other breaktimes.  Phipps 
described how he would begin the week by taking his breaks as 
designated but as the week progressed would alter the times of
his breaks so he could speak to the employees who took breaks 
during other times (Tr. 664–665).  Phipps testified that in Janu-
ary with the new schedules and shifts, Respondent began en-
forcing the break schedule for all inbound forklift operators (Tr. 
716–717).15  

Current forklift operator Matt Sheffer (Sheffer) testified that 
break times have been designated for the many years he has 
worked at the Phoenix warehouse (Tr. 650–651).16  But Sheffer 
explained that prior to January, he had always had flexibility of 
when to take his breaks depending on the urgency of his work-
load (Tr. 652).  In January, Banda and Gomez told Sheffer that 
he must take his breaks during designated times (Tr. 652).  
However, prior to January, Sheffer testified that there was no 
discussion of breaktimes, and that he had never been disci-
plined for taking his breaks during nondesignated times (Tr. 
652).17  
                                               

14 Banda denied telling Phipps that there would be a change in en-
forcement of the break policy (Tr. 779).  I credit Phipps’ version of this 
conversation as Banda’s statement contradicts Respondent’s actions 
subsequent to the organization change where the break policy was 
communicated in writing on the schedules and where Respondent en-
forced the policy that breaks should be taken by employees at the times 
designated.  Furthermore, Sheffer also confirmed that Respondent told 
him that he must take his breaks during the designated time periods.

15 I credit Phipps’ testimony regarding the enforcement of the break 
policy as it was corroborated by the testimony of current employee 
Matt Sheffer, who I found credible and sincere.

16 Sheffer was a supervisor for 18 years before he voluntarily 
stepped down and has been an inbound forklift operator for the past 4 
years (Tr. 833).  

17 I found Sheffer to be a highly credible witness.  Sheffer has no 
obvious interest in this proceeding.  Furthermore, Sheffer’s prior expe-
rience as a supervisor for many years at Respondent further bolsters his 
testimony.  Finally, as a current employee who testifies in a manner 
which contradicts statements by his supervisors, Sheffer’s testimony 

F. January 26 and February 11: Respondent’s closer supervi-
sion and discipline of Phipps   

On January 26, Phipps took his lunchbreak at 11:15 a.m. ra-
ther than 11 a.m. due to workload issues (Tr. 677–678).  There-
after, Gomez sent an email with the subject line of 
“Break/Lunch” to Vaivao and other supervisors and managers 
(GC Exh. 16).  Gomez wrote, “Inbound 1st shift lunch is 
11:00–11:30.  Walking by the upstairs break room I noticed 
Steve Phipps & [receiver] Roy Aja in there at 11:40am.”  
Gomez continued, “I went in and told them individually it was 
time to get back.  Roy told me he went up late cause he was 
receiving specialty.  I told him let’s stick to the assigned times 
and we may have to stop receiving a truck for lunch.  Steve told 
me he was helping shipping and was getting bulk.  I told him 
lets stick to the assigned times.  He said shall I just drop every-
thing.  I told him communicate with the shipping dock captain 
that he would be gone for 30min if situation arises again” (GC 
Exh. 16; Tr. 679).  Gomez testified that he sent the email to all 
supervisors to communicate the information conveyed due to 
the recent reorganization of the warehouse (Tr. 390–393, 
397).18  Vaivao and Nicklin testified similarly (Tr. 306–307, 
463–465).19    

On February 11, Nicklin and Gomez saw Phipps on the re-
ceiving dock around break time (Tr. 153, 406, 745; R. Exh. 
16).20  Phipps decided to work through his break that day, and 
visit the employees on break in the break room (Tr. 674). 
Nicklin and Gomez approached Phipps, asking him if he knew 
when break time was and reminding him to take his break (Tr. 
153, 155).  Phipps testified that the break time was actually 
over, and Gomez asked him if he had taken his break (Tr. 675).  
Phipps told Nicklin and Gomez that Respondent never enforced 
                                                                          
was particularly reliable since he is testifying against his own economic 
interest.  Avenue Care & Rehabilitation Center, 360 NLRB 152, 152 
fn. 2 (2014); Bloomington-Normal Seating Co., 339 NLRB 191, 193 
(2003).  See also Flexsteel Industries, 316 NLRB 745 (1995), enfd. 83 
F.3d 419 (5th Cir. 1996).  

18 On January 27, Gomez replied to an email sent by Gutierrez to 
Banda and him, informing them that they asked an employee to take his 
scheduled breaks and lunch (GC Exh. 18).  On February 5, Gomez sent 
an email to Nicklin and Banda describing how he enforced the break 
and lunch times for two employees who exceeded the time permitted or 
the time that the break/lunch needed to be taken (GC Exh. 17).  Nicklin 
responded to Garcia, Banda, Gomez and Shreeve, stating “We need to 
make sure everyone is breaking at the times set by the supervisors.” 
(GC Exh. 17).  Nicklin commented that further incidents of not taking 
breaks as scheduled would result in these employees receiving verbal 
CPDRs.  

19 Vaivao testified that he has received emails similar to the one sent 
by Gomez, copying other supervisors and managers, concerning em-
ployees not taking their breaks when scheduled (Tr. 317–321).  How-
ever, Vaivao could not recall specific examples (Tr. 324–326). Nicklin 
similarly could not recall specific examples (Tr. 466–467, 475–476).

20 Nicklin, Gomez and Phipps provided differing accounts of when 
the conversation took place on February 11, and what was actually said.  
These differences are to be expected, and determining what was actual-
ly said and when is not relevant to the outcome in this decision.  What 
is relevant is that Nicklin and Gomez observed Phipps not taking his 
break, and based on Phipps’ comments, they spoke to their superiors 
about their interaction with Phipps.
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its break policy, and that they were changing its enforcement 
(Tr. 675).  Phipps also told them that he takes his breaks as 
needed so he can speak to employees about the Union and that 
Nicklin and Gomez may verify this with the attorneys (GC Exh. 
8; Tr. 676, 721–722).21  Phipps told them that Nicklin was not 
allowed to change or enforce policy while there was a union 
campaign (Tr. 676).22  

Thereafter, Phipps took his break with other employees (Tr. 
681). Phipps passed out the union flyer regarding the Section 
10(j) injunction, and made comments about the results (Tr. 
681).  After 10 minutes on break, Phipps went back to work 
(Tr. 681).  A couple hours later, Gomez told Phipps to go to 
O’Meara’s office (Tr. 681).

Meanwhile, Nicklin and Gomez reported their encounter 
with Phipps to Vaivao who then called Engdahl and Karen 
Williams (Williams) (GC Exh. 8; Tr. 406, 460).23  Vaivao 
spoke to human resources, and then informed O’Meara about 
the situation (GC Exh. 8).  O’Meara asked that Phipps be 
brought into his office for a coaching opportunity.  Vaivao told 
Gomez to tell Phipps to come to the administrative offices (Tr. 
408).

Then, Vaivao and O’Meara met with Phipps in O’Meara’s 
office (Tr. 151–152; GC Exh. 8).24  At the start of the meeting, 
Phipps placed his cell phone on the table to record the conver-
sation (GC Exh. 8, 22(a) and (b); Tr. 423).25  

O’Meara asked Phipps about not taking his breaks as posted.  
Phipps responded that Respondent changed the break policy as 
to how Respondent enforced this schedule.  O’Meara stated that 
he did not know what Phipps was speaking about with regard to 
policy and enforcement (GC Exh. 9 and 22(b)).  Phipps 
acknowledged the break times and that they were posted on the 
schedule.  O’Meara told Phipps that the break schedule was 
posted and if employees do not follow the schedule then “we 
have to counsel them and coach them to make sure they follow 
                                               

21 Vaivao created a statement, signed on February 17 but drafted on 
February 12, memorializing the incident on February 11 involving 
Phipps (GC Exh. 8; Tr. 165).  This statement differs significantly from 
Vaivao’s testimony.  In contrast to his statement, Vaivao testified that 
when Nicklin and Gomez came to talk with Vaivao about Phipps com-
ments’ regarding breaks, O’Meara overheard and asked them to send 
Phipps to talk with Vaivao and him (Tr. 153–154).  Furthermore, 
Vaivao failed to provide significant details as to his next steps after 
learning of Phipps’ comments.  I do not credit Vaivao’s testimony nor 
do I credit his contemporaneous notes due to Phipps’ audio recording. 

22 After his encounter with Phipps, Nicklin wrote a statement docu-
menting the incident (R. Exh. 14).  Gomez also wrote a statement that 
same day about the incident (R. Exh. 20; Tr. 832).  Gomez noted that it 
was 1:10 pm, and that Phipps said he takes his break when he sees fit, 
and that in the middle of a union campaign Respondent cannot change 
policy (R. Exh. 20).  Phipps denied saying that he takes breaks when he 
wants to or when he sees fit (Tr. 721–722).

23 Williams’ position was not identified in the record.
24 This meeting with Phipps was the first meeting where O’Meara 

called a Phoenix warehouse employee into his office (Tr. 161–162, 
426–427). O’Meara later added that when he was operations manager 
in Albuquerque, he had many discussions with employees in his office 
as he had an open door policy (Tr. 788). 

25 Phipps’ testimony corroborated the audio recording of the meet-
ing.  

the schedule” (GC Exh. 22(b)).  Phipps asked if this meeting 
was a disciplinary action but O’Meara denied as such but said 
this was a “counseling session” for Phipps to know when to 
take his breaks (Tr. 160; GC Exh. 8).26  Phipps told O’Meara 
and Vaivao that Respondent was changing the enforcement of 
its break policy in the middle of a union organizing campaign 
(GC Exh. 8).  Again, O’Meara denied knowing what Phipps 
was referring to, but said he must adhere to posted break 
schedules and that he could do what he wanted during the des-
ignated break time (GC Exh. 8).  Phipps explained that Re-
spondent had changed the enforcement of the break policy as it 
was not enforced in December 2015.  Vaivao stated that noth-
ing changed with the break policy and Phipps needed to take 
breaks with the rest of the team.  Thereafter, the meeting con-
cluded (GC Exh. 22(b)).

On February 11, and after the District Court granted the 
Board’s request for 10(j) relief, O’Meara sent a letter addressed 
to Phipps, although the contents of the letter are addressed to all 
Phoenix warehouse operations employees (GC Exh. 23). In 
relevant part, O’Meara writes, “I also wanted to say a few quick 
things about the prior situation with the Bakery, Confectionery, 
Tobacco Workers and Grain Millers Union.  Obviously, every-
thing that happened last year took place a long time before I 
came back here, so I don’t know much about what happened or 
what was said or done.  I will say it’s pretty remarkable that 
after more than a year, the union apparently still doesn’t have 
the cards from enough people to get an election.  In my opin-
ion, that’s a pretty strong statement” (GC Exh. 23).  

G. February 1: Respondent Issues Verbal Warning to Meraz
On Wednesday, January 13, Meraz worked as an inbound 

forklift operator on the second shift (Tr. 53, 123).  On this day, 
Meraz explained that he was refilling a selection slot for the 
outbound portion of the warehouse (Tr. 558).  Included as part 
of his duties was to place a full pallet or 30 cases of ranch but-
termilk dressing which was special ordered for a catering com-
pany.  Meraz could not recall specific details of the special 
order pallet move, but denied that he could have placed it in the 
wrong slot (Tr. 586–587).  Respondent’s warehouse had no 
further items of this special order product.  

On Saturday morning, January 16, after reviewing from his 
home the reports from the prior evening, Vaivao noticed 30 
cases of one item, or one pallet, was missing and not delivered 
to a customer, causing a short of 30 items (Tr. 111, 119, 146–
148, 283, 799).  The missing pallet was the same special order 
pallet Meraz refilled in a selection slot on January 13.  Vaivao 
began inquiring as to how the 30 shorts occurred.  Vaivao testi-
fied that it is rare to short a customer 30 cases of one item that 
was specifically ordered for a catering company (Tr. 111, 146, 
211–212). 
                                               

26 I do not credit Vaivao and O’Meara’s testimony regarding the 
February 11 meeting with Phipps.  Vaivao and O’Meara repeatedly 
denied that they told Phipps that the meeting was a counseling session 
but the audio recording directly contradicts their testimony (Tr. 160–
161, 424; GC Exh. 22(b)).  Furthermore, in direct contrast to the audio 
recording, O’Meara denied having any knowledge of Phipps mention-
ing during their conversation his talking with employees about the 
Union during his breaks (Tr. 423).  
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Thereafter, Vaivao called Gomez and Nicklin, asking them 
to find out what happened to the pallet (Tr. 118–119, 268, 485).  
Gomez had already noticed from the reports that Respondent 
had shorted a customer 30 items the day before (Tr. 365–366).  
Gomez testified that he ultimately found the pallet after investi-
gating for 1 hour where the pallet was supposed to be placed 
and by whom it was incorrectly placed (Tr. 365–367, 372–374).  
Of Respondent’s managers and supervisors at Respondent, 
Gomez was the first to learn that Meraz last handled the miss-
ing pallet (Tr. 859).  Gomez reported to Vaivao that Meraz 
scanned one location but that the pallet was missing from the 
location scanned and in a different location (Tr. 120, 268).  
Vaivao told Gomez to proceed with a C.P.D.R.  (Tr. 122, 132, 
284, 374–375).    

Vaivao testified that he recommended a C.P.D.R. due to 
“special circumstances” and a “perfect storm” (Tr. 122, 282–
283, 798).  Vaivao stated, “This is a real special circumstances 
that this pallet came in the same day, was put away the same 
day, and we lost it that same day” (Tr. 122, 214).27  Vaivao also 
explained that before inventory control could research where 
the missing pallet went, the truck needed to leave the ware-
house for other deliveries (Tr. 126–127). Vaivao testified that 
the timing also created these “special circumstances” where 
there were no additional pallets of this product and the product 
needed to be delivered that day (Tr. 127).  Vaivao stated that he 
did not consider whether Meraz’ scanner malfunctioned, ex-
plaining that if the scanner failed to work, then no location 
could have been scanned (Tr. 124–125).  

Before he made the decision to discipline Meraz, Vaivao tes-
tified that he did look into the possibility of another forklift 
operator moving the pallet but Nicklin reviewed the video foot-
age which shows that Meraz operated the only forklift in the 
area and the “transaction was very, very clean” showing that 
Meraz put the pallet in the wrong location (Tr. 125, 283, 485–
486).28  Vaivao testified, “I think I looked at the video.  It was 
like, ‘Well. Yes, go ahead and administer a CPDR.  It’s con-
sistent with what I see’” (Tr. 285).

After the investigation, on January 16, Gomez sent an email 
to human resources, copying Vaivao, Nicklin, Banda and Gar-
cia, stating, “I need a CPDR on Mike Merz [sic] for not follow-
ing putaway procedures.  On 1/13 he moved LPN 634319637 
logically to CL2023105 but pallet was physically placed in 
CL2022505.  This error resulted in 30 shorts” (GC Exh. 7; Tr. 
375–376).29

                                               
27 Gomez, Nicklin, and Vaivao testified that the pallet came to the 

warehouse on Friday, January 15, and went missing the same date.  The 
record does not support their testimony, and thus, I will not credit their 
version of events regarding Meraz’ discipline.  Both Meraz’ CPDR 
explanation as well as the task sheet from January 13 shows that the 
missing pallet was moved by Meraz on January 13.  No other evidence 
was presented to show that Meraz or any other employee moved the 
pallet again between January 13 and 16.    

28 The video could not be opened by any of the parties, and could not 
be entered into evidence (Tr. 879).  Garcia and Vaivao testified that 
they reviewed the video footage before issuing the C.P.D.R. to Meraz 
(Tr. 283, 285, 343–344).  

29 Many of the witnesses testified regarding “put away procedures.”  
Put away procedures are not written in any of Respondent’s rules, 

Also on January 16, inventory control clerk Robert “Lyric” 
Coleman (Coleman) sent an email to Vaivao along with others 
regarding the same missing pallet Meraz refilled in a selection 
slot on January 13 (GC Exh. 7; Tr. 135).  Coleman reported that 
a pallet of ranch buttermilk dressing was received on January 
15 by a receiver (GC Exh. 7; Tr. 138).  Coleman explained, 
“Pallet was received on 1/15/2016 by Tim Franks physically 
but couldn’t be found in the reserve it was scanned into or the 
previous reserve it was scanned in before this one.  This is a 
full pallet pull of 30CS so it’s quite frustrating I couldn’t locate 
this pallet ALL night.  Is there any way for future I can track 
FTO’s for the night to see if or when they actually make the 
truck or not???  That way I’m not potentially looking for pallet 
that may have physically already left the entire warehouse! All 
30 cases have been locked in CORPCTLR1.  We took 30 outs 
on this as a result” (GC Exh. 7).30  Coleman further explained 
that he checked numerous pick slots including the slot where 
the item was physically scanned, and also up and down aisle 20 
around the pick slot (GC Exh. 7).

On or about Thursday, January 21, Gomez and Garcia met 
with Meraz and gave him a verbal written warning completed 
on a CPDR (Tr. 54, 337).31  Vaivao made the final decision to 
issue the C.P.D.R. to Meraz (Tr. 110).  The C.P.D.R. form stat-
ed that Meraz “failed to follow proper putaway procedures on 
1/13/2016.  Associate moved LPN 634319637 logically to 
CL2023105, but physically placed pallet in CL2022505.  This 
error resulted in 30 shorts” (GC Exh. 5).32  In other words, Re-
spondent alleged that Meraz failed to put away a pallet in the 
proper cooler location (CL) which caused the pallet to be miss-
ing and created a short, or unavailability, to the customer (Tr. 
52–53; 61, 338).33  Meraz allegedly placed the pallet one bay 
over from where the pallet belonged (Tr. 65).  The distance 
between where the pallet was scanned and where it was located 
was approximately 10 feet apart (Tr. 134).  The C.P.D.R. form 
also stated that “any future occurrence of this kind within the 
next 7 weeks may result in further disciplinary action” (GC 
Exh. 5).  

Meraz initially refused to sign the C.P.D.R. form, and told 
Gomez and Garcia that he wanted to speak with Santamaria 
                                                                          
procedures, manuals or handbooks (Tr. 143).  Based on witness testi-
mony, improper put away procedures refers to many examples such as 
failing to properly put away a product which then is crushed due to 
falling (Tr. 381–382), or placing a pallet of produce in the wrong tem-
perature zone which is then a product loss (Tr. 382).     

30 Coleman did not testify.  The record lacks an explanation for why 
Coleman used the date of January 15 as when this pallet came into the 
warehouse; Tim Franks worked as a receiver, who reviews products 
received in the warehouse.  

31 Garcia testified that his investigation of the incident involving Me-
raz consisted of only reviewing a report which indicated that Meraz 
was the last employee to handle the missing pallet (Tr. 340).  

32 Santamaria described the “put away procedures” as taking the pal-
let of product, scanning the pallet and putting the pallet in the appropri-
ate location (Tr. 72).  

33 In this situation, the CL number referenced in the C.P.D.R. refers 
to a location in the warehouse (Tr. 64, 133).  For example, CL2023105 
refers to cooler location, aisle 20, 231 is the bay location, and 05 is the 
level in the bay (bays go up to level 6, 30 feet in the air) (Tr. 64–65, 
134, 205).  Bay 231 has three slots within the bay (Tr. 134).  
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(Tr. 342–343, 519).34  Garcia called Santamaria and told him 
that Meraz was coming to speak to him about the C.P.D.R. and 
that he would scan the C.P.D.R. and the task sheet, which 
shows Meraz’ pallet moves on January 13 (Tr. 343).  After
leaving the meeting with Gomez and Garcia, Meraz then went 
to Santamaria who was in his office.  Meraz complained that he 
incorrectly received a C.P.D.R. for allegedly failing to follow 
proper put away procedures (Tr. 55).  Meraz recorded the entire 
conversation (GC Exh. 20(a) and (b)).  Meraz explained how he 
believed he could not be responsible for the missing pallet, 
since he worked as an inbound forklift operator and “30 shorts 
is for outbound side of work” (Tr. 523, 561; GC Exh. 20(a) and 
(b)).  Furthermore, Meraz told Santamaria that no one contacted 
him that evening about the missing pallet, and he would have 
looked for it as well (Tr. 525–526).  Meraz disagreed that the 
inventory control employee could not have found the missing 
pallet since it was found only two bays over (Tr. 526).  Meraz 
told Santamaria that he planned to “file” allegations with out-
side agencies because he disagreed with the discipline (Tr. 56, 
524).  

Santamaria went with Meraz to the warehouse floor to phys-
ically review the locations at issue (Tr. 59, 61, 527).  After 
seeing the location where the pallet was found, Santamaria 
stated that inventory control should have been written up (Tr. 
528; GC Exh. 20(a) and (b) at 7 (“Ok, hey, if anything why 
isn’t the inventory guy written up as well?”)).  Meraz com-
plained that there were issues with the scanners which could 
have caused the error (Tr. 68, 528–529).  On the way back to 
Santamaria’s office, Santamaria and Meraz called over another 
forklift operator, and asked the employee to confirm that the 
scanner system sometimes kicks the locations from the forklift 
operators’ scanners when they are in aisle 18 through 20 (Tr. 
67–68, 70, 79–80, 530, 587–588).  Thereafter, Santamaria told 
Meraz he needed to “do some research” and investigate such as 
speaking with inventory control, and would get back with Me-
raz (Tr. 52–53, 61–62).    

Subsequently, Santamaria reviewed Meraz’ pallet move-
ments on January 13 (Tr. 70, 74).  Santamaria testified that he 
did not speak to Gomez or Garcia about the C.P.D.R. they is-
sued to Meraz (Tr. 71).  Despite stating that he would do so, 
Santamaria did not speak to Inventory Control Clerk Coleman 
who looked for the missing pallet (Tr. 70, 74, 76–77).

On January 25, Vaivao sent an email to Nicklin telling him 
to send to Santamaria all information he had regarding the issue 
of the missing pallet, and to copy O’Meara on the email (GC 
Exh. 7).35  Vaivao explained that after learning that Meraz re-
fused to sign the C.P.D.R., he asked Nicklin to send the infor-
mation to Santamaria since Meraz mentioned to Garcia that he 
would be going to Santamaria (Tr. 136).  Thereafter, Santama-
ria, along with O’Meara, received an email from Nicklin on 
January 25 with the subject line, “FW: CPDR—Mike Me-
raz/FW: Missing Pallet Item #2263551” (GC Exh. 6).  The 
                                               

34 Vaivao testified that he received a phone call informing him that 
Meraz refused to sign the C.P.D.R. (Tr. 137).  

35 Vaivao testified that he told Nicklin to copy O’Meara on the email 
because “he’s my boss.  I normally copy him on everything that comes 
my way.  I make sure that he understands” (Tr. 137).

email included as an attachment a screen shot of Meraz’ tasks 
on January 13 (GC Exh. 6).  This screen shot shows that Meraz 
pulled the special pallet order at 18:30, and at 18:32 Meraz 
scanned that product into CL2023105 which was not the loca-
tion where the special order pallet was ultimately found (Tr. 79; 
GC Exh. 6).

After his investigation, Santamaria recommended disciplin-
ing Meraz because he determined that Meraz was the last em-
ployee to handle the pallet, and inventory control could not find 
the pallet at the location where it was scanned (Tr. 77–78, 85, 
88).  Santamaria did not consider the possibility that Meraz’ 
scanner failed to function properly at the time of the incident 
(Tr. 78–79).36  Santamaria also did not consider whether anoth-
er forklift operator moved the product to the location where it 
was ultimately found, not where it was scanned (Tr. 80).  San-
tamaria explained that because forklift operators are paid by 
their “moves” of pallets, a forklift operator would not move a 
product without scanning the item (Tr. 80–81).  

Before Santamaria met with Meraz, Meraz approached 
Vaivao about the C.P.D.R. (Tr. 139, 266).  Vaivao told Meraz 
that Santamaria planned to talk with him, and that Santamaria 
and Vaivao would both go over the C.P.D.R. with Meraz (Tr. 
139–140, 266–267).

On February 1, Santamaria and Vaivao met with Meraz to 
discuss the C.P.D.R. (Tr. 78, 128–129; GC Exh. 21(b)).  Meraz 
recorded this conversation as well (GC Exh. 20(b)).  Santama-
ria testified that this was the first time he spoke to Vaivao about 
this incident with Meraz (Tr. 128).37  Santamaria told Meraz 
that he would be receiving discipline for the incident because 
Meraz was the last employee to “touch” the pallet; Meraz disa-
greed (Tr. 553).  Meraz told Vaivao and Santamaria that he 
spoke with Coleman after he was initially presented the 
C.P.D.R (Tr. 619–620).  Coleman told Meraz that the pallet 
was not physically located as indicated in the C.P.D.R. (GC 
Exh. 21(b)).  During this meeting, Santamaria and Vaivao told 
Meraz that Coleman would be addressed separately (GC Exh. 
21(b)).  

Meraz ultimately signed the C.P.D.R. (GC Exh. 5).  San-
tamaria testified that he could recall only one other inbound 
forklift operator being disciplined for failing to follow proper 
putaway procedures but he could not recall any details (Tr. 82–
                                               

36 Garcia and Gomez testified that a couple of months prior to the 
hearing, Respondent repaired the warehouse antennas that transmit 
information from the scanners to the computer system (Tr. 348, 385).  
Respondent repaired the signals on these antennas many times in the 
past year because the forklift operators complained that they were 
losing signal (Tr. 348, 385).  When the scanners lose the signal, the 
forklift operators are frozen out of the computer system (Tr. 348).  
Gomez admitted that the forklift operators complained to him about the 
scanner system kicking them out (Tr. 385).      

37 Vaivao’s testimony is inconsistent, and not credible as to whether 
he knew Santamaria was investigating the incident involving Meraz 
after Vaivao recommended disciplining Meraz (Tr. 130).  At one point 
in his testimony, Vaivao explained that he did not know about the in-
vestigation until Santamaria sought to meet with Meraz.  At another 
point in his testimony, Vaivao appears to admit that he knew Santama-
ria was investigating this incident but Vaivao denied speaking with 
Santamaria during the investigation (Tr. 130, 266–267).      
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84). Respondent did not discipline any other employees over 
this incident with Meraz, including the inventory control clerks 
(Tr. 801–802).

Vaivao provided an example of a disciplinary action issued 
to a forklift operator.  Respondent issued a verbal warning to 
Carl McCormack, on March 24, 2015, when he mislabeled 24 
apple juice cases which resulted in a mispick and ultimately, a 
short to a customer (R. Exh. 18).  Shortly thereafter, Respond-
ent suspended McCormack for excessive mispicks which re-
sulted in shorts to customers (R. Exh. 19).  

Nicklin testified that previously, inbound forklift operators 
have been disciplined for failing to follow putaway procedures 
(Tr. 477).  When asked to provide details, Nicklin could not 
provide any specifics, and stated, “I know it’s happened.  I 
don’t recall exactly when” (Tr. 477).  

Gomez explained that he issued verbal warnings in February 
2014 to forklift operators/receivers for a break down in proce-
dures when the incorrect expiration date for a product was en-
tered into the system (R. Exh. 21, 22, 23).  However, the disci-
pline concerned the receiver function, not as a forklift operator 
(Tr. 861–862).  In addition, Gomez issued a verbal warning to 
another receiver/forklift operator in January 2013 when he 
mistagged pallets which resulted in mispicks (R. Exh. 24, 25).  
But again, this discipline concerned the receiver function, not 
forklift operation (Tr. 862).  Finally, in April 2014, Gomez 
issued a verbal warning to another forklift operator for failure 
to follow putaway procedures when he improperly stacked 
pallets causing the product to be crushed (R. Exh. 27a–27e, 28).  
Gomez included photos of the aisle in which the forklift opera-
tor improperly stacked the pallets.  Gomez also testified that 
other forklift operators have been disciplined for similar inci-
dents as Meraz but could not provide any specific details (Tr. 
866).

III. ANALYSIS

A. Legal Standards 
Under Section 8(a)(3) of the Act, an employer may not dis-

criminate with regard to the hire, tenure, or any term or condi-
tion of employment in order to encourage or discourage mem-
bership in a labor organization.  See Wright Line, 251 NLRB 
1083 (1980), enfd. 662 F.2d 899 (1st Cir. 1981), cert. denied, 
455 U.S. 989 (1982), approved in NLRB v. Transportation 
Management Corp., 462 U.S. 393 (1983). To establish unlaw-
ful activity under Wright Line, the burden is on the General 
Counsel to initially establish that a substantial or motivating 
factor in the employer’s decision to take an adverse employ-
ment action against an employee was the employee’s union or 
other protected activity.  In order to establish this initial show-
ing of discrimination, the evidence must prove: (1) the employ-
ee engaged in union or concerted activity; (2) the union or con-
certed activities were protected by the Act; (3) the employer 
knew of the concerted nature of the activities; and (4) the ad-
verse action taken against the employee was motivated by the 
activity.38  
                                               

38 To be protected under Section 7 of the Act, the employee conduct 
must be both “concerted” and engaged in for the purpose of “mutual aid 
or protection.”  These elements are analytically distinct, and must be 

The Board will consider circumstantial evidence as well as 
direct evidence to infer discriminatory motive or animus, such 
as (1) timing or proximity in time between the protected activi-
ty and adverse action; (2) delay in implementation of the disci-
pline; (3) departure from established discipline procedures; (3) 
disparate treatment in implementation of discipline; (4) inap-
propriate or excessive penalty; and (4) employer’s shifting or 
inconsistent reasons for discipline.  Camaco Lorain Mfg. Plant, 
356 NLRB 1182, 1185 (2011); Ronin Shipbuilding, 330 NLRB 
464 (2000); CNN America, Inc., 361 NLRB 439 (2014) (citing 
W.F. Bolin Co. v. NLRB, 70 F.3d 863, 871 (6th Cir. 1995)); 
Brink’s, Inc., 360 NLRB 1206, 1206 fn. 3 (2014).  

Once the General Counsel has met its initial burden that the 
protected conduct was a motivating or substantial reason in the 
employer’s decision to take the adverse action, the employer 
has the burden of production by presenting evidence the action 
would have occurred even absent the protected concerted activ-
ity.  Bally’s Atlantic City, 355 NLRB 1319, 1321 (2010) (ex-
plaining that where the General Counsel makes a strong initial 
showing of discriminatory motivation, the employer’s rebuttal 
burden is substantial), enfd. 646 F.3d 929 (D.C. Cir. 2011).  
The General Counsel may offer proof that the employer’s artic-
ulated reason is false or pretextual.  Pro-Spec Painting, 339 
NLRB 946, 949 (2003) (noting that where an employer’s rea-
sons are false, it can be inferred that the real motive is one that 
the employer desires to conceal—an unlawful motive—at least 
where the surrounding facts tend to reinforce that inference).

Under Section 8(a)(4) of the Act, it is unlawful for an em-
ployer to discipline or otherwise discriminate against an em-
ployee because he/she has filed charges with the Board, has 
testified in Board proceedings and/or has provided testimony in 
Board investigations.  NLRB v. Scrivener, 405 U.S. 117 (1972).  
In cases where motive is an issue, the Board analyzes Section 
8(a)(4) and (1) violations under the Wright Line framework. 

B. The 8(a)(4), (3), and (1) allegations regarding Phipps 
1. Phipps’ Protected, Concerted Activity, and the 

Employer’s knowledge
The record is undisputed that since April 2015, Respondent 

was well aware of Phipps’ activity of promoting the Union at 
the Phoenix warehouse, including his role in the prior unfair 
labor practice proceeding and request for injunctive relief.  
Vaivao and Gomez admitted that they knew about the union 
organizing campaign and Phipps’ public role in recruiting em-
ployees to support union representation.  Furthermore, due to 
Phipps’ high profile role in the union campaign, Respondent 
knew that Phipps spoke to employees about the union organiz-
ing campaign and passed out flyers.  These flyers included 
information about the change in upper management when 
O’Meara came in to manage the warehouse, and when the Dis-
trict Court granted the Board’s request for injunctive relief.  In 
addition, Phipps testified in the September 2015 unfair labor 
practice hearing, and provided affidavits to support the Board’s 
request for injunctive relief.  In total, Phipps’ engaged in union 
activity which was protected by the Act, and this activity was 
                                                                          
analyzed under an objective standard.  Fresh & Easy Neighborhood 
Market, 361 NLRB 151, 153 (2014).  
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well known by Respondent.
2. Respondent violated Section 8(a)(4), (3), and (1) when on 
January 24 it strictly enforced the employee break schedule
The General Counsel alleges that Respondent strictly en-

forced its break schedule on January 24 because employees 
including Phipps engaged in protected activity.  Respondent 
does not appear to dispute that it enforced its break schedule 
but instead argues that employees including Phipps would have 
been treated the same absent the protected activity.  Respondent 
insists that the break schedule has always been enforced.

The Board has found that changes in enforcing an existing 
policy such as a break schedule can violate the Act.  Print Ful-
fillment Services, 361 NLRB 1243, 1246 (2014) (employer’s 
stricter enforcement of work rules in response to employee’s 
union activity violated Section 8(a)(3) of the Act).  As dis-
cussed further, the timing as well as Respondent’s demonstrat-
ed animus strongly points to unlawful motivation for the en-
forcement of the break schedule.

All witnesses in this proceeding testified consistently that 
Respondent provides two 15-minute breaks and one meal break 
per shift.  Furthermore, all witnesses testified that breaks should 
be taken at the designated time with exceptions permitted only 
by supervisors.  This break schedule has been in existence for 
many years.  However, the testimony diverges at this point as to 
whether Respondent permitted employees to take their breaks 
at other times prior to January 24.  Both Phipps and Sheffer 
credibly testified that prior to January 24 the employees could 
adjust their break schedules as long as these variations did not 
interfere with the operations of the warehouse.  Sheffer further 
explained that he had never been disciplined for not taking his 
break during the designated time periods, nor was there any 
discussion about the break schedule with employees.  On Janu-
ary 24, however, Respondent changed its work operations, and 
began to enforce the previously unenforced break schedule.  
Although denied by Banda, I find that he held a meeting with 
Phipps and other forklift operators confirming that the break 
schedule would now be enforced.  Respondent’s break schedule 
was now enforced for all employees, and Respondent spoke to 
several employees about taking their breaks when designated.  
Respondent also began to place the breaktimes on the employ-
ees’ work schedule.

The question then becomes whether Respondent strictly en-
forced its break schedule for all employees in response to union 
activity, including Phipps’ union activity.  I find that the record 
shows clear animus towards Phipps’ union activity and the 
union activity by other employees, and that Respondent’s en-
forcement of its break schedule was due to the union activity at 
the Phoenix warehouse.39  Timing is key.  Reno Hilton Resorts 
v. NLRB, 196 F.3d 1275, 1283 (D.C. Cir. 1999).  Phipps began 
organizing the warehouse in early 2015, and continued to do so 
                                               

39 The General Counsel urges me to give “persuasive authority” to 
Judge Wedekind’s February 11 decision to establish evidence of prior 
unfair labor practices which can support Respondent’s unlawful moti-
vation (GC Br. at 27).  Because Judge Wedekind’s decision is not final, 
I cannot give it persuasive authority or any consideration in this deci-
sion.  Any unlawful motivation or animus, as I find in this decision, is 
based upon the record in this proceeding alone.    

throughout 2015 and into 2016.  Phipps continued to place 
flyers in the break room and continued to talk with employees 
during their breaks.  Less than 6 months prior to the warehouse 
reorganization, Phipps testified in support of the Union at an 
unfair labor practice proceeding.  Phipps also provided affida-
vits in support of the Board’s request for injunctive relief.  
Phipps placed flyers in the warehouse break room in December 
2015 warning employees that even though Respondent replaced 
the warehouse director with O’Meara, Respondent still main-
tained an antiunion stance.  O’Meara also incredibly denied 
knowing much, if anything, about union activity at the ware-
house.  It is improbable that Respondent transferred O’Meara to 
the Phoenix warehouse in late 2015 without informing him 
about the union campaign.  Phipps clearly used breaks to pass 
out Union flyers and speak with the employees on the other 
shifts.  By enforcing this break schedule, which was previously 
unenforced, circumstantial evidence shows that Respondent 
sought to prevent Phipps from talking to employees about the 
Union during break times other than his own.  Under Wright 
Line, Phipps engaged in union activity, Respondent had 
knowledge of the activity, and Respondent bore animus to-
wards this activity.  Thus, the General Counsel has established 
a prima facie case.

The burden then shifts to Respondent.  Respondent asserts 
that pursuant to the January 24 schedule change, they sought to 
make sure that all employees knew with whom and what times 
they should take their breaks.  Respondent claims that their 
actions show no animus but rather “An intention to protect 
associates from conflicting demands” (R. Br. at 13).  Respond-
ent also asserts that they enforced the break schedule with all 
employees which undermine the General Counsel’s theory of 
animus towards Phipps.  On the surface, it seems that Respond-
ent’s actions appear legitimate.  However, looking at the entire 
picture of what was occurring at the warehouse undermines 
Respondent’s arguments.  Phipps had been working for the past 
year trying to organize the warehouse.  Phipps did not relent in 
his actions as indicated by his December 2015 union flyer.  By 
using a change in operations to enforce a previously unenforced 
break schedule, Respondent sought to hide its unlawful motiva-
tion behind a business reason.  Furthermore, for many years, 
Respondent tolerated, or looked the other way, when employ-
ees altered their breaks.  Under a totality of the circumstances, 
Respondent’s actions were a pretext to prevent Phipps from 
meeting with employees on other breaks.  Respondent also 
enforced its break schedule with all employees, ensuring that 
they took their breaks as scheduled rather than allowing flexi-
bility as previously permitted.  As such, I find that the General 
Counsel has established, by a preponderance of the evidence, 
that Respondent violated Section 8(a)(4), (3) and (1) of the Act.  
3. Respondent violated Section 8(a)(4), (3), and (1) of the Act 
when it subjected Phipps to closer supervision on January 26 

and February 11
Closely supervising an employee due to union activity vio-

lates the Act.  T & T Machine Co., 278 NLRB 970, 973 (1986).  
Respondent alleges that the General Counsel failed to support 
this claim whereas the General Counsel alleges that Respondent 
singled out Phipps to supervise his break times.  
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A Wright Line analysis needs to be performed with the bur-
den of proof on the General Counsel.  As addressed above, I 
find that Phipps engaged in protected union activity, and Re-
spondent was well aware of his actions.  Furthermore, I find 
that Respondent closely supervised Phipps with an illegal mo-
tive.  On two occasions after the start of enforcing the break 
schedule, Respondent noticed Phipps not taking his break dur-
ing the time allocated.  On January 26, after speaking to Phipps, 
along with another employee, Gomez sent an email to all su-
pervisors and managers in the warehouse reporting his observa-
tions.  It was an unusual practice for Respondent to include all 
managers and supervisors on such a communication.40  To fur-
ther support the General Counsel’s theory, Gomez reported on 
other employees not taking their breaks as scheduled but he 
sent those emails only to one to two other supervisors which 
undermines Respondent’s claim that these emails were sent to 
all managers and supervisors to keep them informed.  Com-
municating Phipps’ whereabouts to all supervisors and manag-
ers can only lead to an inference that Respondent supervised 
him more closely.

Also on February 11, soon after the District Court granted 
the Board’s request for injunctive relief and Phipps began hand-
ing out flyers informing employees of the same, Nicklin and 
Gomez again observed Phipps not taking his break as sched-
uled.  They confronted him, which led to O’Meara and 
Vaivao’s meeting with Phipps.  As with the enforcement of the 
break schedule, the timing of Respondent’s actions is suspect.  
Since February 9, Phipps began handing out flyers publicizing 
the District Court’s order.  In so doing, Phipps also met with 
employees during their breaks to discuss the injunction order.  
Respondent failed to produce any evidence that prior to January 
24 Phipps failed to take his break as scheduled thereby leading 
me to infer that Respondent closely supervised Phipps in Janu-
ary and February.  Palagonia Bakery Co., 339 NLRB 515, 528 
(2003) (employer violated Sec. 8(a)(3) and (1) of the Act by 
following a leading union adherent around the plant); Interna-
tional Paper Co., 313 NLRB 280 (1993) (employer illegally 
followed an employee at a plant in an effort to thwart his sup-
port of the union).

I disagree with Respondent’s argument that the General 
Counsel has failed to produce evidence concerning “the typical 
level of supervision at the warehouse” thereby abandoning its 
allegation (R. Br. at 10).  The General Counsel does not need to 
provide evidence contrasting the “typical level of supervision” 
with “closer supervision.”  Instead, the General Counsel, under 
Wright Line only needs to prove that Respondent’s actions were 
based on a discriminatory motive.  Again, the overwhelming 
evidence shows that Respondent sought to ensure that Phipps 
took his own breaks which prevented him from meeting with 
other employees to discuss the Union.  See Stabilus, Inc., 355 
NLRB 836 (2010) (finding that the employer violated the Act 
when it told a union supporter he could not eat lunch where 
previously permitted, telling employees who were normally 
free to converse with coworkers they could not talk about the 
union, and standing around watching and monitoring activities 
                                               

40 Both Vaivao and Nicklin testified to the contrary but failed to pro-
duce any examples; thus I do not credit their testimony.  

of union supporters amounted to an effort to crack down on 
union supporters and inhibit their ability to organize their 
coworkers).  In addition, based on the credible testimony of 
Phipps and Sheffer, employees were able to take their breaks 
with some degree of flexibility, and the record is devoid of 
evidence that Respondent spoke to employees before January 
24 about their breaks or even sent emails to one another about 
employee breaks.  

Based on the above, I find that Respondent violated Section 
8(a)(4), (3), and (1) of the Act by closely supervising Phipps on 
January 26 and February 11.
4. Respondent violated Section 8(a)(4), (3) and (1) of the Act 

by verbally disciplining Phipps on February 11
The General Counsel alleges that Respondent counseled 

Phipps on February 11 after he told Nicklin and Gomez that he 
was delaying his break that day to talk to employees with an-
other break time about the Union.  Respondent argues that 
Phipps was not disciplined on February 11.

Again, as set forth above, a Wright Line analysis applies.41  
Phipps engaged in protected union activity which was well-
known to Respondent.  Before addressing the issue of animus, I 
must first address the issue of whether Phipps was disciplined 
on February 11.  O’Meara called Phipps into his office to talk 
with Vaivao and him about why he did not take his break as 
scheduled.  Since Phipps told Nicklin and Gomez that he de-
layed taking his break to talk with the employees on another 
break schedule about the Union, I reasonably infer that Nicklin 
and Gomez told O’Meara and Vaivao what Phipps told them.  
During this meeting, O’Meara and Vaivao repeatedly told 
Phipps that he was being counseled about taking his breaks 
with others.  Respondent argues that the use of the term “coun-
seling” was mere semantics since O’Meara told Phipps he was 
not being disciplined.  Furthermore, Respondent argues that 
O’Meara and Vaivao never used counseling as the first step of 
discipline so even if they used the term counseling they were 
not intending to discipline Phipps.    

The circumstances presented indicate that Respondent disci-
plined Phipps by counseling him on February 11.  First, Phipps 
was called into O’Meara’s office with Vaivao.  Although only 
in the Phoenix warehouse for a short time, O’Meara’s meeting 
with Phipps was the first time he called an employee into his 
office.  Furthermore, O’Meara is the highest ranking official 
working at the warehouse.  Rather than permitting Phipps’ first 
level supervisor to speak with him about the break schedule, 
O’Meara chose to talk with Phipps directly.  Also, O’Meara 
repeatedly told Phipps that he was being counseled, not 
coached as O’Meara testified.  Counseling is the first step in 
Respondent’s disciplinary process.  Even though no counseling 
memos or any other forms of discipline were placed in Phipps’ 
personnel folder, the disciplinary policy does not indicate if 
such notation is required.  Respondent argues that Phipps knew 
that counseling, although listed as the first level of discipline in 
                                               

41 An analysis under Atlantic Steel Co., 245 NLRB 814, 816 (1979), 
is unnecessary as Respondent is not arguing that Phipps’ actions lost 
the protection of the Act.  Furthermore, I independently find that an 
Atlantic Steel analysis is not needed.
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the employee handbook, was never used as a first level of dis-
cipline.  Even if Phipps knew that Respondent did not counsel 
employees in the past as the first line of discipline, an employee 
could reasonably assume that they were being disciplined. 
Furthermore, O’Meara and Vaivao could also recall this meet-
ing for purposes of discipline in the future.  See Altercare of 
Wadsworth Center for Rehabilitation, 355 NLRB 565, 566 
(2010) (finding verbal warnings not documented in employees’ 
personnel folder as required by employer’s policy were never-
theless discipline for purposes of progressive discipline where 
supervisor would likely remember it).  Thus, I find that the 
February 11 meeting constituted an adverse action.

Now, turning to animus, much of the same animus as found 
previously applies here.  The same week that Phipps was close-
ly supervised, Phipps passed out flyers regarding the District 
Court’s decision granting injunctive relief.  Thus the timing of 
this adverse action comes on the heels of Phipps’ latest union 
activity.  The Sheraton Anchorage, 363 NLRB No. 6 (2015) 
(finding that an employee’s discharge which occurred 2 months 
after giving testimony “substantially adverse” to his employer, 
suggests that the motivation behind his termination was his 
protected activity, his testimony).  Respondent’s argument that 
because Phipps had been distributing flyers for the past year 
with no prior discipline that Respondent could not have been 
motivated by animus on February 11 is nonsensical.  The totali-
ty of the evidence shows that Respondent harbored animus 
towards Phipps’ union activities.  Also, Respondent did not 
discipline any other employees for taking their breaks not at the 
designated time, and in fact tolerated such behavior previously.  
Discriminatory motive will often be inferred when the employ-
er has long tolerated similar conduct. Cadbury Beverages v. 
NLRB, 160 F.3d 24 (D.C. Cir. 1998) (firing employee for 
changing lunch schedule where written policy against doing so 
previously never enforced). Furthermore, the same day that 
O’Meara and Vaivao met with Phipps, O’Meara sent a letter to 
all employees addressing the union organizing campaign, not-
ing that the Union still does not have the showing of interest to 
have an election which in his opinion was a “pretty strong 
statement.”  This statement hints at animus towards the union 
campaign.  Respondent’s actions were a pretext to prevent 
Phipps from discussing the Union with other employees.  Ac-
cordingly, the discipline violated Section 8(a)(4), (3), and (1) as 
alleged.

C. The 8(a)(4), (3) and (1) Allegations Regarding Meraz
1. Meraz’ protected, concerted activity, and the Employer’s 

knowledge
The record is also clear that Respondent was aware of Me-

raz’ prounion stance.  Although Meraz was not as vocal as 
Phipps with regard to his union support, Meraz passed out un-
ion flyers and submitted an affidavit to the Board to support the 
request for injunction.  Also, Meraz attended 2 days of the Sep-
tember 2015 unfair labor practice hearing.  Thus, Meraz en-
gaged in protected union activity.  In addition, Vaivao, who is 
second in command at the warehouse, admitted to knowing that 
Meraz supported the Union.  Thus, the employer had 
knowledge of Meraz’ protected union activity.

2. Respondent violated Section 8(4), (3), and (1) of the Act 
when on February 1 it issued a verbal warning to Meraz

The General Counsel argues that Respondent unlawfully is-
sued a verbal warning to Meraz as proven by its disparate 
treatment of Meraz, poor investigation of the missing pallet, 
and pretext.  Respondent argues that no animus existed toward 
Meraz and the discipline issued was justified.

Under the legal framework of Wright Line, the General 
Counsel may prove animus by the record as a whole including 
timing, disparate treatment, and failure to conduct an adequate 
investigation.  Brink’s, Inc., 360 NLRB 1206, 1206 1 fn. 3 
(2014).  I find that the General Counsel has proven its burden 
for the following reasons.

First, Respondent’s investigation into the missing pallet was
poorly conducted.  Vaivao and Santamaria admitted not seri-
ously considering whether any other forklift operator moved 
the pallet.  Vaivao relied upon the video recording of the inci-
dent.  However, he testified in an uncertain manner as to 
whether he reviewed the video himself but then later stated that 
the video showed clearly that Meraz moved the missing pallet.  
They also did not consider whether the scanners were not work-
ing that day even though there had been reports from other 
forklift operators of problems with the scanners.   Furthermore, 
Santamaria, who conducted his own investigation after the 
CPDR was initially issued, did not speak to inventory control 
clerk Coleman.  Coleman emailed Vaivao complaining about 
not being able to find this missing pallet, which was received 
the day before and moved by another employee.  Coleman’s 
email raises suspicion as to whether the missing pallet was only 
moved by Meraz.  However, Santamaria did not question 
Coleman or any other inventory control clerk.  American Crane 
Corp., 326 NLRB 1401, 1417 (1998) (the Board held that an 
employer’s investigation is evidence of discriminatory motive 
when it fails to interview key witnesses).  Even when Meraz 
told Vaivao and Santamaria on February 1 that Coleman told 
him that the missing pallet was not found where Respondent 
claimed, neither Vaivao nor Santamaria questioned Coleman.  
The weight of the evidence shows that Respondent failed to 
conduct an adequate investigation to justify disciplining Meraz.  

Secondly, the reasons provided by Vaivao for the discipline 
are pretextual.  Vaivao testified that the missing pallet created 
“special circumstances” since it was received, moved and miss-
ing all the same day.  Gomez and Nicklin testified similarly.  In 
contrast, Meraz’ task sheet shows that he moved the pallet 2 
days prior to the item becoming missing.  The CPDR issued to 
Meraz listed the dates on the task sheet of when the item was 
received and where it was placed.  Vaivao failed to reconcile 
any of these differences before deciding to discipline Meraz.  
False reasons are evidence of unlawful motive.  See Lucky Cab 
Co., 360 NLRB 271, 277–278 (2014).    

Third, based on the evidence presented, Meraz is the only 
forklift operator Respondent disciplined for not following prop-
er put away procedures.  Respondent claims that another fork-
lift operator committed a similar failure when he mislabeled a 
case of juice which caused a short to a customer.  Respondent 
also provided an example of a forklift operator who failed to 
stack pallets properly resulting in damage to product.  Re-
spondent provided a few other examples but no other employ-
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ees’ alleged misconduct compares to that alleged against Me-
raz.  When questioned regarding similar situations, Nicklin and 
Gomez could not provide any other examples but were certain 
they have disciplined employees for similar misconduct in the 
past.  Thus, Respondent engaged in disparate treatment of Me-
raz when it failed to prove it disciplined other employees for 
failure to follow proper put away procedures.  See Carpenters 
Health & Welfare Fund, 327 NLRB 262 (1998) (finding dis-
parate treatment where employer offered no evidence that it had 
ever discharged others for violating telephone policy); Consec 
Security, 325 NLRB 453 (1998) (finding disparate treatment 
where employer failed to demonstrate it had ever discharged an 
employee for reason provided).

Furthermore, contrary to Respondent’s argument, the Gen-
eral Counsel need not prove specific animus toward Meraz, but 
instead generalized animus towards protected concerted activi-
ty.  In this instance, along with its other unfair labor practices, 
Respondent’s action of enforcing its break schedule to ensure 
that Phipps and other pro-union employees could not speak to 
employees demonstrates Respondent’s animus towards the 
union campaign.  EZ Park, Inc., 360 NLRB 672, 672 fn. 3
(clarifying that Wright Line does not require a showing of par-
ticularized animus) (2014); Encino Hospital Medical Center, 
360 NLRB 335, 337 fn. 6 (2014); EF International Language 
Schools, Inc., 363 NLRB No. 20, slip op. at 1 fn. 2 (2015).  

Respondent failed to satisfy its burden of proof that it would 
have disciplined Meraz despite his protected conduct.  “It is . . . 
well settled . . . that when a respondent’s stated motives for its 
actions are found to be false, the circumstances may warrant an 
inference that the true motive is an unlawful one that the re-
spondent desires to conceal.”  Fluor Daniel, Inc., 304 NLRB 
970, 970 (1991), citing Shattuck Denn Mining Corp. v. NLRB, 
362 F.2d 466 (9th Cir. 1966).  In sum, based on the above anal-
ysis, I find that Respondent violated Section 8(a)(4), (3), and 
(1) of the Act when it issued a verbal warning to Meraz on 
February 1 for failing to follow proper put away procedures.

CONCLUSIONS OF LAW

Respondent, Shamrock Foods Company, has been an em-
ployer engaged in commerce within the meaning of Section 
2(2), (6), and (7) of the Act.

The Union has been a labor organization within the meaning 
of Section 2(5) of the Act.

By subjecting its employees, including Steve Phipps, on Jan-
uary 24 to stricter enforcement of its previously unenforced 
break schedule, Respondent violated Section 8(a)(4), (3), and 
(1) of the Act.

By subjecting Steve Phipps to closer supervision on January 
26 and February 11, Respondent violated Section 8(a)(4), (3), 
and (1) of the Act.

By verbally disciplining Steve Phipps on February 11, Re-
spondent violated Section 8(a)(4), (3), and (1) of the Act.

By issuing a verbal warning to Michael Meraz on February 
1, Respondent violated Section 8(a)(4), (3), and (1) of the Act.

REMEDY

Having found that Respondent has engaged in certain unfair 
labor practices, I recommend that Respondent cease and desist 

therefrom and take certain affirmative action designed to effec-
tuate the policies of the Act.  In this regard, Respondent shall 
expunge Meraz’ February 1 verbal warning and any discipline 
related to Phipps’ February 11 verbal discipline from their rec-
ords.  Respondent shall also cease and desist from more strictly 
enforcing its employee break schedule and closer supervision 
of Phipps.  I will order that the Employer post a notice in the 
usual manner, including electronically to the extent mandated 
in J. Picini Flooring, 356 NLRB 11, 15–16 (2010).  In accord-
ance with J. Picini Flooring, the question as to whether an elec-
tronic notice is appropriate should be resolved at the compli-
ance phase.  Id. at 13.

The General Counsel requests that the notice be read aloud at 
the Phoenix facility to further effectuate the policies and pur-
poses of the Act.  Requiring an owner or high official of a 
company or a Board agent to read aloud the notice to its assem-
bled employees has not been typically required except in unu-
sual circumstances.  The reading aloud of a notice is an “ex-
traordinary” remedy, and has been ordered in egregious cir-
cumstances.  Federated Logistics & Operations, 340 NLRB 
255, 256–257 (2003); see also McAllister Towing & Transpor-
tation Co., 341 NLRB 394, 400 (2004) (ordered remedy in-
cluded Board agent to read aloud notice to the employees to 
“ensure a free and fair rerun election”).   In my opinion, look-
ing at the allegations underlying this decision alone, the con-
duct of Respondent in this case does not warrant the recom-
mendation of an “extraordinary” remedy.  Respondent’s prior 
unfair labor practice, which was affirmed by the Board, oc-
curred in 2003 thereby being too remote in time to recommend 
such a remedy.  

On these findings of fact and conclusions of law and on the 
entire record, I issue the following recommended42

ORDER
Respondent, Shamrock Foods Company, Phoenix, Arizona, 

its officers, agents, successors, and assigns, shall
1. Cease and desist from
(a) More strictly enforcing its break schedule with employ-

ees, including Steve Phipps, because they engaged in protected 
concerted activities.

(b) Closely supervising Steve Phipps due to his protected 
concerted activities.

(c) Issuing a verbal discipline to Steve Phipps for engaging 
in protected concerted activity.

(d) Issuing a verbal warning to Michael Meraz for engaging 
in protected concerted activity.

(e) In any like or related manner interfering with, restraining, 
or coercing employees in the exercise of the rights guaranteed 
them by Section 7 of the Act.

2. Take the following affirmative action necessary to effec-
tuate the policies of the Act.
                                               

42 If no exceptions are filed as provided by Sec. 102.46 of the
Board’s Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be adopt-
ed by the Board and all objections to them shall be deemed waived for 
all purposes.
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(a) Within 14 days of the date of the Board’s Order, remove 
from its files any reference to Steve Phipps’ verbal discipline 
and Michael Meraz’ verbal warning and within 3 days thereaf-
ter, notify each individually in writing that this has been done 
and that the discipline will not be used against them in any way.

(b) Within 14 days after service by the Region, post at its fa-
cility in Phoenix, Arizona, the attached notice marked “Appen-
dix”43 on forms provided by the Regional Director for Region 
28, after being signed by the Respondent’s authorized repre-
sentative, shall be posted by the Respondent and maintained for 
60 consecutive days in conspicuous places including all places 
where notices to employees are customarily posted. In addition 
to physical posting of paper notices, the notices shall be distrib-
uted electronically, such as by email, posting on an intranet or 
an internet site, and/or other electronic means, if the Respond-
ent customarily communicates with its employees by such 
means. Reasonable steps shall be taken by the Respondent to 
ensure that the notices are not altered, defaced, or covered by 
any other material. In the event that, during the pendency of 
these proceedings, the Respondent has gone out of business or 
closed the facility involved in these proceedings, the Respond-
ent shall duplicate and mail, at its own expense, a copy of the 
notice to all current employees and former employees em-
ployed by the Respondent at any time since January 24, 2016.

(c) Within 21 days after service by the Region, file with the 
Regional Director a sworn certification of a responsible official 
on a form provided by the Region attesting to the steps that the 
Respondent has taken to comply.

Dated, Washington, D.C.  September 28, 2016
APPENDIX

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE 

NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we violated 
Federal labor law and has ordered us to post and obey this no-
tice.

FEDERAL LAW GIVES YOU THE RIGHT TO 
Form, join, or assist a union
Choose representatives to bargain with us on your be-

half
Act together with other employees for your benefit and 

protection
Choose not to engage in any of these protected activi-

ties.

WE WILL NOT more strictly enforce the previously unen-
forced break schedule due to your protected concerted activity.  

WE WILL NOT subject Steve Phipps to closer supervision 
due to his protected concerted activity.
                                               

43 If this Order is enforced by a judgment of a United States court of 
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board.”

WE WILL NOT discipline Steve Phipps and Michael Meraz 
for their protected concerted activities. 

WE WILL NOT in any like or related manner interfere with, 
restrain, or coerce you in the exercise of your rights under Sec-
tion 7 of the National Labor Relations Act.

WE WILL, within 14 days from the date of this Order, re-
move from our files any references to the unlawful verbal dis-
cipline of Steve Phipps and verbal warning of Michael Meraz, 
and notify each individually in writing that this has been done 
and that the discipline will not be used against them in any way.

SHAMROCK FOODS COMPANY

The Administrative Law Judge’s decision can be found at 
www.nlrb.gov/case/28–CA–169970 or by using the QR code 
below. Alternatively, you can obtain a copy of the decision 
from the Executive Secretary, National Labor Relations Board, 
1015 Half Street, S.E., Washington, D.C. 20570, or by calling 
(202) 273–1940.
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing Joint Deferred 

Appendix was filed electronically with the Court by using the CM/ECF system on 

February 13, 2019. Participants in the case who are registered CM/ECF users will be 

served through the CM/ECF system. 

 
/s/ Mark W. DeLaquil 
Counsel to Shamrock Foods Company 
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